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INTRODUCTION

The objective of this thesis is to view the process of a salvage claim through a theoretical and

practical analysis of a real case scenario.

The rules for resolving disputes involving maritime trade were developed in early years,
given the important role of seaborne transport. Since then, maritime law remains a very
important part of commercial law. The author gained knowledge in this field throughout the
course of a Master’s degree in Nautical Science at Barcelona and a year of experience as a
claims executive dealing with salvage and general average claims at London. Hence, the

author conveys in this paper a principal marine claims topic: salvage claims.

Claims management is a significant sector of the extensive shipping industry based in
London. Within marine claims handling, salvage claims are a strong and very interesting
subject. The salvage cases that arise worldwide are usually under English Law and in
particular the Lloyds Open Form (LOF). In order to understand salvage claims handling, an
overview of the Law of Salvage must be brought up. There are three areas related to this law:

property salvage, life salvage, and treasure salvage; the first of which is the focus of this

paper.



Before getting into the case study and following the process of a salvage claim; the nature of
salvage must be clearly defined. In order to achieve this, the question: ‘“What is salvage?’
must be addressed. This question is answered through the definition of salvage and the

description of its underlying principles.

Furthermore, when dealing with a salvage claim one must look into the International
Convention on Salvage, 1989. This is the Convention by which the modern law of maritime
salvage is primarily governed. The implementation and main articles of this Convention are

described in the nature of salvage.

In practice, the salvage agreements or contracts used for salvage services carry the clauses by
which the salvage cases are ruled. There are a number of salvage contracts around the world,
but Lloyds Open Form (LOF) is the most widely used. Therefore, it is further analysed
through its clauses, with specific mention to the Special Compensation P&I Club (SCOPIC)
clause. This clause was introduced to prevent environmental damage when little or no salved
value is involved in the salvage; hence, why it is invoked in several salvage cases and is

necessary to be clarified.

Once there is a casualty that is saved at sea, there is a whole procedure to follow which
involves taking statements, assessment of dangers, whether to appoint experts, choosing
witnesses, calculating salved values, salvors” out of pocket expenses, etc. The lawyers
representing salvors, hull, P&I and cargo, usually deal with this. The Dragon Seas case

described in this paper outlines the steps when dealing with an LOF claim from start to finish.

14



The case study wraps up the theory in the salvage overview. Furthermore, we have to
consider the nature of salvage rewards, the cases in which they can be claimed, and the
liability of ship, freight and cargo to contribute in payment of them. By setting such a

straightforward case, almost every aspect of a salvage claim is put into practice.

The overview of salvage makes it simple for anyone to understand what it is and what it
involves. This paper could be perceived either as an easy guide for handling salvage claims
for someone that has never come across one, or as a reinforcement of the main elements
involved in salvage cases. Throughout this paper, the reader is prepared to understand a
salvage claim through salvage law theory and a case study. The practical case makes the
reader get involved and probably, if interested enough on the topic, prepared to handle a

salvage claim.

15
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1. NATURE OF SALVAGE

Salvage at sea has developed from both maritime law and equitable principles. It is an
important part of the wider law governing marine perils and safety at sea. The law of marine
salvage originated within the Edicts of Rhodes, the laws of the Romans, the Justinian Digest,
the Medieval Laws of Oleron, and the Code of the Hanseatic League. The regulations
implemented by such laws served as a form of insurance, dividing the cost of the losses due
to marine perils between the shipowner, the owners of the cargo, and the passengers. Rhodian
laws were the first to allow a salvor to claim a reward based on a percentage of the property

saved and the danger involved in the operation.

A salvage service saves or helps to save ship, cargo or another recognized subject of salvage
when in danger. By attributing a salvage award to a voluntary salvor, salvage law supports
the public policy issues of preservation of maritime property and return of distressed property

to a use beneficial to society.

For salvage to be possible, the following elements must be present:

e Subject of salvage in danger

e Voluntary nature of salvor

e Success in the salvage service(s)

17



The law of salvage as administered by the Court of Admiralty is a maritime law derived from
ancient and various sources and developed and built upon by decisions of the Court.! The
principles of salvage and salvage law have evolved over many centuries and the modern law

is primarily governed by the International Convention on Salvage 1989.

A. Definition of Salvage

Salvage has been defined as “service voluntarily rendered in relieving property from an

impending peril at sea or other navigable waters by those under no legal obligation to do so”.”

The term salvage is a very old principle which comes from a Latin principle jus
liquidissimum meaning those that save the property should be rewarded fairly. In other
words, salvage is a claim brought by a third party volunteer who has assisted the ship and

cargo to save it from a peril.

Any event which results in the ship and cargo needing outside assistance may lead to salvage,

for example:

» Grounding

» Fire

» Collisions

» Engine Failure

» Structural failure

! As stated by Lord Roche in Admiralty Commissioners v. Valverda (Owners) [1938] A.C. 173, 200.

? Norris, M.J. Benedict on Admiralty: The Law of Salvage § 2, at 1-4 (7th ed.1991).

18



» Heavy weather damage
» Capsizing

» Sinking

Other definitions relating to marine salvage:

Salvor: one who salvages or assists in salvaging a ship or its cargo.
e Vessel: any ship or craft, or any structure capable of navigation.’

e Wreck: defined at common law as any ship lost at sea and its cargo, gear and

equipment that were thrown on the land.*

e Flotsam: refers to floating wreckage after a vessel has been lost or to things

accidentally lost at sea such as cargo which is washed overboard in a storm.
e Jetsam: cargo, fittings or gear deliberately cast into the sea to lighten the ship.
e Lagan: material cast into the sea, but buoyed for recovery later.

e Derelict: property, be it ship, cargo or equipment, abandoned at sea without hope or

intention of returning to it.

e Abandoned cargo: often cargo which is not paid for or accepted by the consignee will
be sold as, or for, salvage. Often such goods only achieve a fraction of their original

value, which is referred to as their salvage value.

? Definition under art.1 of the International Salvage Convention 1989.

bl

* ‘Flotsam’, ‘jetsam’, ‘lagan’ and “derelict’, for the purposes of the Merchant Shipping Act of 1894, Section

510, fall within the definition of wreck.

19



B.Underlying principles

Any salvage case will turn on the particular laws and contracts that apply, as well as the court
which has jurisdiction. Even though there are a myriad laws around the world concerning
salvage, the basic principles of the maritime law of salvage were laid down by decisions of

the Admiralty Court; also known as Admiralty law.

As defined by Kennedy’s Law of Salvage:

“the law of salvage applies where (i) there is a recognised subject of salvage (ii) which has
come into a position of danger necessitating a salvage service to preserve it from loss of
damage and (iii) a person falling within the classification of salvors (traditionally called a
volunteer) (iv) is successful or meritoriously contributes to success in preserving the subject

5
from danger.”

> Kennedy&Rose, pg.1.
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These four main elements must be present to allow a salvage claim:

Conditions to allow
a claim of salvage

Recognized
subject matter

Real Danger

Voluntary Service

Success

Figure 1: Elements of a salvage claim

1. Subject of salvage

The first element is that the maritime venture must have property capable of being salvaged.
This includes ship or craft ("vessel"), cargo on board, freight payable, and bunkers carried on
board. Also, the vessel has to be capable of navigation for example; an oil rig fixed to the sea

bed is not capable of navigation so it cannot be salvaged. °;

5The concept of property was expanded by the art. 1 of the 1989 Salvage Convention. See part C.
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By virtue of the Sea fisheries Act of 1883, all fishing boats’ gear, nets, floats etc, whether
marked or not, fall within the definition of wreck. A navigational buoy or a club’s racing
mark that comes adrift is not part of a ship’s gear or cargo, and therefore isn't wreck. A
yachtsman finding such a buoy is simply finding someone else’s property and is obliged in
law to return it, and therefore cannot claim salvage. The finder of wreck is required by law to
hand it over to the delay, and then proceed with a salvage claim. The receiver has the power
to delay, and then proceed with a salvage claim. The receiver has the power to suppress
plundering or disorder when a vessel is wrecked or stranded which means that it is an offence
to board a stranded vessel to salvage its gear without the permission of the owner or the

: 7
receiver .

Therefore, there must be a recognised subject of salvage. Saving life does not in itself give
the right to claim salvage; instead, salvage must involve the saving of property. Nevertheless,
if both life and property are saved the award to salvors will be more generous. If the salvor
prevents oil pollution only, the salvor will be rewarded with special compensation, i.e.,

liability salvage instead of property salvage.®

7 Art. 394 of The Merchant Shipping Act 1958

8 See also SCOPIC clause in section I1.
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Vessel?
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Cargo?
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Freight
payable?
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@)

Bunkers carried
on board?

Protection of
the enviorment

Figure 2: Recognized subjects of salvage

Subject matter
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2. Real danger

The second element is that the salved property must have been in danger, but that does not
necessarily mean danger of total loss. The danger does not need to be permanent or
imminent. It must be a danger from which the subject of salvage cannot be extricated
unaided. Hence, the vessel salved, or somebody on it, must be in real danger; not just

imagined danger.

Dangers at sea can be proved to exist by:

The state of the vessel — on fire, sinking, out of control, without power, abandoned.

Its position — on a lee shore, stranded, standing into danger.

The condition of the crew — injured, incapable

Danger to the environment by reason of the above.

In a salvage claim, the burden of proving that a real danger existed is upon those who claim
as salvors. The salvor can further advance his case by citing evidence of distress signals, or
he can say that the crew of the salved vessel readily accepted help. Furthermore, the danger
can be proved to exist not only from the state of the salved vessel but the ignorance and lack

of skill of master and crew.

24



It should also be appreciated that it can be an act of salvage just to set in motion the steps that
eventually bring a vessel to safety, such as giving advice, providing gear and equipment, or
warning of a developing situation. But in order to claim salvage (or be part of a salvage
claim) the vessel must be in an improved and safer situation after the deed than it was before.
The advice to sailors always to use their own warps when accepting a tow has come about
because it has been held that it is a valid salvage service to supply tackle to a vessel in need
of it. To claim salvage, a salvor need not necessarily do anything dangerous like putting out a

fire.

Salvage services can include towing, pilotage, navigating or standing by a boat, taking off
equipment and, in certain circumstances, transporting passengers and crew to shore.
Removing a vessel from an adjacent and dangerous fire could be salvage just as much as
putting out the fire in the burning vessel itself. Preventing a vessel from being robbed or
pirated might also be considered a salvage operation. The services provided by claiming

. . . . 9
salvors will be taken into account in assessing salvage rewards’.

?Art. 13 of the Salvage Convention 1989.
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Reasonable Master of the vessel
in distress answers to the offer of
assistance

Was there a real apprehension REAL
danger even though that danger DANGER

may not have been absolute or
immediate

Was the danger a near possibility?

-

Danger is a fenciful,
remote, distant possility

-

Danger can be dismissed

Figure 3: Danger Considerations
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3. Voluntary Nature

A salvor is a voluntary rescuer who renders his services to maritime property in danger at sea
and preserves it or contributes to its preservation'’. The rendering of such service must be
voluntary in the sense of being solely attributable neither to pre-existing contractual or

official duty owed to the owner of the salved property, nor to the interest of self-preservation.

Salvage is a voluntary service performed by people with no legal, contractual or official duty

to do so, when a vessel is in danger at sea, and:
1. Saves the vessel,
2. Contributes to the safety of the vessel, its gear or cargo, or

3. Contributes to the safety of the lives of those aboard.

Who can be salvors?

» The owners of the salving vessel. This can include the owners of a sister ship*’.

» The Master, officers and crew of a salving vessel.

"Brice, chapter 7-02.

"Art.12 of the Salvage Convention 1989 states “This chapter shall apply, notwithstanding that the salved vessel

and the vessel undertaking the salvage operations belong fto the same owner”.

27



» Crew of tugs rendering salvage services. For example: professional salvors such

as Smit or Tsavlirislz, pilots, tug owners, Navy/Coastguards, etc.

Note that policemen, coastguards and harbourmasters all have a duty to save lives and
property, and so can’t be deemed to have volunteered their services in a salvage operation.
Consequently, they can only claim salvage for work outside their official duties and claims
are rarely made. It has also been held in court that state-owned ships have equal entitlement

to a fair and reasonable reward for salvage.

Lifesaving charitable organizations such as the RNLI in Britain and Ireland, could claim
salvage, but don’t as a matter of policy. It is widely accepted that a suitable donation should
be made to the service in lieu of them claiming any salvage. The Royal Navy in UK has a
duty to defend the country, but not necessarily to protect property in times of peace; they can

and do sometimes claim salvage through the Ministry of Defence.

All salvors must be volunteers. For example, to show the importance of being volunteers, the
Master and the crew cannot claim salvage while they are on board the vessel because it is
their duty to preserve the venture. But if the vessel is abandoned and they then return to

salvage the venture, they are treated like any other salvor and are entitled to claim a reward.

12 professional salvors are members of the ISU.
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Are services rendered under a
pre-existing contract agreement?

Are services rendered under
official duty?

Are services rendered purely for the self-
preservation interests of the salvor?

-
-
VOLUNTARY SERVICE

Figure 4: Voluntary Service Check
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4. Success

Unlike land rescuers, the salvor is paid for his services in the form of reward. That is why
salvage must be considered a sui generis rescue operation. It is a fundamental concept in
salvage law that the salvor should be encouraged by the prospect of an appropriate salvage
award to intervene in any casualty situation to salve the ship, property and, in particular, to

save life and prevent pollution.

The salvor's right to a reward is based on natural equity, which allows the salvor to
participate in the benefit conferred to shipowner, the ship itself and the ship's cargo. For a
salvage award to be earned there must also be success or meritorious services rendered; also
known as a “no cure, no pay” basis'®. However, in certain circumstances payment for partial

success can be granted.

Salvors negligence may have an impact on the salvage award. It has been decided in past
cases that the duty of care owed by the salvors in a marine salvage is no different from the
duty of care in other areas'*. The salvor has to show the skill and care which can reasonably
expected from people in their position. It should be remembered that there is a different level
of skill expected from a passing ship that just happens to try to help, than from a major

professional salvor.

PArt 12 of the Salvage Convention 1989. See part C.

14 Art 8 of the Salvage Convention 1989. See part C.
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In practice the arbitrators and courts have tended to be lenient when dealing with salvors,
bearing in mind the public interest in encouraging salvage and taking into account the
urgency of some situations. There is no wish to discourage operations which are risky for

salvors' health and wealth.

Although salvors negligence claims are not very common, they tend in practice to more
frequently result in a reduction in the award, rather than a payment by the salvors. Negligence
of the salvors was tested in the highest court in England, the House of Lords, in the case of
the Tojo Maru. This was a tanker which collided with another vessel, and the engine room

and a fuel tank were flooded.

After salvage agreement was signed and the salvors sent a salvage team of 8 people and a tug.
The leak into the engine room was stopped, and the water was pumped out'®. The crude oil
cargo was pumped out of the vessel and a large plate 10 metres wide was made, which was
going to be bolted to the vessel to cover the hole created in the collision. To bolt the plate,
bolts had to be fired from a gun. But before this was done, the tank had to be made gas free.
Unfortunately, against orders, one of the salvage team decided to start firing bolts. There was
an explosion and a fire which caused a lot of damage. Extra help was required, and the fire

was eventually extinguished.

' See the salvage agreement, section II.
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The salvors claimed a reward and the ship interests counter-claimed for the damage caused
by the negligence. On the facts, the arbitrator found salvors were negligent, and the

shipowners could recover losses from the salvors.

Has the property in the ship ,cargo or part of it ultimately
been preserved?

Has the claimant provided a useful and effective

service to that end?

SUCCESS

Figure 5: Success Check
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C. International Convention on Salvage, 1989

An international conference in 1989 agreed a new salvage convention which made a
profound change in the nature of salvage. The intention of the International Salvage
Convention 1989 was to encourage salvors to act in cases where there was a threat to the

environment.

1. Implementation

Many countries including UK, USA, China, Spain and Greece are signatories to the Salvage
Convention 1989. As of 31* March 2012, the number of contracting states is 63, representing
around 50% of the world shipping tonnage'®. It was adopted the 28" of April 1989 and
entered into force the 14™ of July 1996. Furthermore, the Merchant Shipping (Salvage and

Pollution) Act 1994, adopted the provision of the 1989 Convention into English law.

'®Summary of status of conventions. IMO website.
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The Convention replaced a convention on the law of salvage adopted in Brussels in 1910
which incorporated the "'no cure, no pay" principle under which a salvor is only rewarded for
services if the operation is successful. Under this basic philosophy, a salvor who prevented a
major pollution incident without saving the ship or cargo would not get a salvage award.
Therefore, the 1989 Convention provided articles to increase the incentive salvors in
undertaking operations which prevented or minimized environmental damage but had slim

chances of success in the salvage of property.

Although nowadays salvage mainly depends upon 1989 International Salvage Convention its
interpretation depends upon the national courts thus need the understanding of the

interpretation under various jurisdictions, specially the English and the American.

2. Content

The Salvage Convention 1989 provides34 articles divided into V Chapters which provide the

definitions and principles of salvage law. The most important articles are revised below.

Under Article 1there are a set of definitions worth describing:

a) Salvage operation means any act or activity undertaken to assist a vessel or any

other property in danger in navigable waters or in any other waters whatsoever.
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Although the Salvage Convention provides that any salvage service on any navigable water
may give rise to a salvage claim, the UK made a reservation and excluded salvage from

. 17
inland waters .

b) Vessel means any ship or craft, or any structure capable of navigation.

As mentioned earlier in this section, an oil rig fixed to the sea bed for example is not capable

of navigation so it cannot be salvaged.

c) Property means any property not permanently and intentionally attached to the

shoreline and includes freight at risk.

Traditionally, salvage only recognized a vessel, cargo on board, freight payable, and bunkers
carried on board as the subject of property in danger. The concept of property was expanded

with this definition.

d) Damage to the environment means substantial physical damage to human health
or to marine life or resources in coastal or inland waters or areas adjacent
thereto, caused by pollution, contamination, fire, explosion or similar major

incidents.

' Inland waters: not including any waters with the ebb and flow of the tide at ordinary spring tides or the waters

of any dock which is directly or indirectly connected with such waters.
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The Convention 1989 takes into account the pollution in salvage operations with this
definition along with Articles 8, 13 & 14. There is a proposal from the International Salvage
Union (ISU)'® as to change the word “substantial” to significant and to remove the

unnecessary geographical restriction “in coastal or inland waters” from this definition.

The position on authority was changed under Article 6 by which the Master or shipowner
could bind the owners of the property on board a vessel to a salvage agreement. This would
avoid the endless arguments of shipowners with the representatives of the cargo on board.
Traditionally, cargo could not avoid paying under a contract for salvage services in cases
where it was not practicable to contact cargo interests for instructions. In these circumstances,
the shipowner was an agent of necessity but had a duty to act reasonably'®. Whether they
were agents of necessity depended on the circumstances of the case, in particular who would
need to be contacted for cargo and how urgently action needs to be taken. For example, it is
obviously easy to contact only one cargo owner on a bulk carrier which is safely aground, but

virtually impossible to contact a thousand cargo owners on a container ship which is on fire.

'8ISU Position Paper on the 1989 Salvage Convention

PThe question of authority before the 1989 Salvage Convention was dealt with in the English Court in the case
of the Choko Star. In this case the vessel had a full cargo for one consignee (only one cargo owner), the ship
was in no real danger. So the judgment was that the shipowners could only bind cargo if they were agents of

necessity.
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Subject to Article 7 the contract may be annulled or modified if “a) There was undue
influence and the terms are unfair, or b)the payment under the contract is too large or too
small for the services actually rendered.” Therefore, the salvage contract must be reasonable

and necessary.

Article 8 describes the duties of the salvor, the owner and master of the vessel “to exercise
due care to prevent or minimise damage to the environment” whilst carrying out salvage
operations. With this article, the Salvage Convention 1989imposes internationally a common
standard of care on the parties involved in salvage operations and in doing so, it follows a

certain extent the common law principles established in the Tojo Maru.

Article 12 describes that the conditions for a reward to salvors are to a have a useful

result in the salvage operations. It underlines one of the basic principles in salvage law?’.

The criterion for fixing the reward is found in Article 13 and consists of 10 factors. The main
salvage award is still based on a “no cure no pay” basis taking into account the traditional
factors of salved value, danger, out of pocket expenses, success, time, and risks incurred in
the salvage operation. Additionally, favourable consideration is given to the salvors’ effort to

protect the environment from pollution. As stated by this article, the criteria is:
(a) the salved value of the vessel and other property,

(b) the skill and efforts of the salvors in preventing or minimizing damage to the

environment;

20 See section I, B.4. Success.
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(c) the measure of success obtained by the salvor;

(d) the nature and degree of the danger;

(e) the skill and efforts of the salvors in salving the vessel, other property and life;

(f) the time used and expenses and losses incurred by the salvors,

(g) the risk of liability and other risks run by the salvors or their equipment;

(h) the promptness of the services rendered;

(i) the availability and use of vessels or other equipment intended for salvage operations;

(j) the state of readiness and efficiency of the salvor's equipment and the value thereof.

Article 14 of the Convention provides for the salvor to be paid special compensation under
specific circumstances where he has rendered services to a vessel which by itself or its cargo

threatened damage to the environment and fails to earn a certain minimum amount of award.

The special compensation is based on a varying percentage of its expenses, by which it “may
be increased up to a maximum of 30% of the expenses incurred by the salvor.” A tribunal
may increase that amount “but in no event shall the total increase be more than 100% of the
expenses incurred by the salvor.”Furthermore in this article (paragraph 5), the salvors
negligence in preventing or minimizing damage to the environment is penalized by

deprivation of the whole or part of any special compensation.
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Article 18 addresses salvor’s misconduct by stating that “a salvor may be deprived of the
whole or part of the payment due under this Convention to the extent that the salvage
operations have become necessary or more difficult because of fault or neglect on his part or

if the salvor has been guilty of fraud or other dishonest conduct.”

For example, a salvor has unnecessarily retained possession of a vessel or refused access to
the owner, this will be taken into account by the court in assessing the salvage claim, and he

may even lose any right to an award.

It is obviously difficult to determine what loss the salvors caused when a casualty is already
in a situation where it needs help. One can imagine many scenarios where the salvor will be
able to say that even though they were negligent they caused no loss because the ship and

cargo would have been a total loss in any case.

As a consequence of the decision in the Tojo Maru, salvors were concerned that they could
face very large liabilities. Pressure was brought to bear and salvors were given a right to limit
liability under the 1976 Limitation Convention. This right permitted salvors to limit liability
based on a formula calculated by reference to the vessel tonnage, with a notional tonnage of

1500 tons. This would give a limit of liability of 830,000 SDR or a bit more than US$1.3m.
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Article 20 ensures the salvor’s maritime lien under any national or international laws. Salvors
have a lien to enforce their claim against the salved property as a reward for their successful
intervention, even if the ship undergoes new ownership. To enforce the lien, the ship must be
arrested or seized. Apart from the claim against the ship, the salvor has a personal claim

against the owner if he is not satisfied from the proceeds of sale of the vessel.

The 1993 International Convention on Maritime Liens and Mortgages in force ratified
by few countries re-established that a salvage claim had priority above all other claims
since by saving property in danger, the salvors contribute to the benefit of all interested
in it. The salvors will decide the amount of security required, which is usually a
percentage of the value of the salved property. Obviously, when the security of the
salvage claim is provided by the party liable for payment the salvor may not enforce his

maritime lien anymore.

Article 21describes the duty of the owners of the salved vessel and other property to
provide security. The cargo can be released once the cargo owners provide a satisfactory
security for the claim, including salvor’s interest and cost. The shipowners’ best
endeavours are expected to ensure that the cargo owners provide this security”'. Until
the satisfactory security is put up, the salved property will not be moved from the port of
place at which it has first arrived after the completion of the salvage services without the

consent of the salvor.

21 .. . .
Best endeavours: exercising due care in the physical performance.
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Article 23 provides for a two-year limit to commence judicial or arbitration proceedings
arising from a salvage claim. The limitation commences on the date on which the salvage
operations are terminated during the two-year period, an extension of time can be agreed by
parties. An action for indemnity by a person liable may be instituted after the expiration of
the limitation period with the assumption that it is brought within the time allowed by the
states in which the proceedings are brought. However, if the ship is not saved and the loss
was due to salvor’s negligence, the time limit to bring action against the salvor will be based

on the tort of negligence.

3. Denunciation

Article 31 provides that any State party may, by the deposit of an instrument of denunciation
with the Secretary-General of the IMO, denounce the Convention at any time after the expiry
of one year from the date on which the Convention enters into force for that State. A
denunciation takes effect one year, or such longer period as may be specified in the

instrument of denunciation, after the deposit.
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II. THE SALVAGE AGREEMENT

Salvage is very often carried out under a salvage contract, although this is not a prerequisite.

A salvage agreement involves the salvor bargaining for reward before effecting the salvage.

There are various implied conditions in such an agreement:

e the property is in danger;

e the salvor is not already under a duty arising from another contract such as a towage

contract;

e the salvor is not acting in an official position;

e unless there is a term to the contrary in the Agreement, the services must be

successful —no cure, no pay;

e the sum agreed must be paid out of the proceeds of the property saved,

e the salvor has lien on such property;

e the agreement is made in good faith, all material facts having been disclosed.
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Any salvage agreement, the most commonly used being Lloyd’s Open Form (LOF), implies
the underlying principles of salvage. By agreeing to a LOF, the captain formally
acknowledges that he needs help, is actually being salvaged, and gives the salvor the right to
use the salved vessel’s gear. The captain of the vessel in danger acts as agent of the owner,

both under English Common Law and the 1989 Salvage Convention (Art 6).

There are various alternative forms of salvage contract, such as the Japanese Form, Beijing
Form, Moscow form and Turkish. They are however national salvage contracts and LOF

remains the internationally preferred contract.

A. Lloyd’s Open Form

Most salvage services around the world are rendered pursuant to the well-known salvage
contract called Lloyd’s Open Form (LOF). This salvage agreement incorporated the
provisions of the Salvage Convention 1989 to be applied contractually; therefore, even a non-
contracting state will abide by the Convention’s terms and conditions provided the parties

have signed the relevant LOF.
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The first modern text of the Lloyd’s Form of salvage agreement was adopted in 1892 and was
standardized by 1908. Delays in contractual terms negotiations would occur in most salvage
operations. As a result, the LOF evolved to allow decisions to be made quicker when a vessel
was in a distress situation. This form allows the parties to essentially agree that the operation
will go ahead and if they are unable to agree on the appropriate amount of salvage award

afterwards then a specialist arbitrator appointed by Lloyds of London shall make the decision.

The salvage contract launched by Lloyds in 1908 was refined over the years, and the latest
version is LOF 201 1which came into effect on May 9™ 2011.This salvage contract continues
to evolve to solve arising practical problems and is administered in London by the Lloyds

Salvage Arbitration Branch (SAB).

The LOF sets a process through which parties can agree to the amount of salvage security, so
that the salved property may be released. To ensure that salvage security is provided, the
salvor has a lien on the cargo (i.e. a right to detain the property) for his claim for salvage.
Security must be lodged at Lloyds to their satisfaction by a UK based guarantor, or in the
form of a cash deposit. For this reason, there are salvage claims handling services based in

London such as Dolphin Maritime & Aviation Services>*.

22 Dolphin Maritime & Aviation services website
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The main changes in LOF 2011 with regards to previous versions relate to*:

e The publication of future LOF Awards on the Lloyd’s Website, subject to conditions

set out in the Lloyd’s Standard Salvage Arbitration Clauses.
e A new requirement to notify the Council of Lloyds within 14 days of agreeing LOF.

e A new requirement regarding the provision of security for the fees and expenses of

Lloyds and the Arbitrator/Appeal Arbitrator.

e New special provisions dealing with salved Container ships in respect of notices to
salved property, binding unrepresented interests to settlement agreements, and

excluding low value cargo from the salved fund.

The LOF 2011 form specifies on the first page with a set of 9 boxes®*:

e The name of the salvage contractors,

o Identifies the property to be salved,

e Any agreed place of safety (often this is left blank),

e The currency of the arbitration award (with a default currency of USD),

e The date of the agreement,

e The place the agreement is signed,

e  Whether SCOPIC is incorporated, and

e Identifies the person signing on behalf of the salvors and on behalf of the salvaged

property (usually the ships’ Master).

2 SCR DIGEST No. 5

* See Appendix A, LOF 2011.
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The rights and responsibilities of those signing the LOF 2011 are specified under the boxes

by means of clauses (A-L) and important notices (1-4) as follows:

1. Main obligations of contractors (salvors)

Clause A: the salvors have to use their “best endeavours” to salve the property and take

either take it to the agreed place of safety or to another agreed place.

Clause B: they must also use their best endeavours to prevent or minimise damage to the

environment.

2. Nature of services contracted

Clause C: the SCOPIC clause — unless “no” is deleted, the contract will not incorporate
SCOPIC. In other words, it must be clear that a decision to incorporate SCOPIC was

actively made, it does not happen by default™.

Clause D: The salvage services must be rendered upon the “no cure- no pay” principle

subject to the provisions of the Salvage Convention 1989.

Clause E: Any services provided by the contractors before the form is signed are covered

by the agreement. So the contract goes back in time as well as covering future services.

5See SCOPIC clause, section I1.B.
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3. Duties of property owners

Clause F: The property owners must co-operate fully with salvors. Particularly, (1) salvors
can use any gear and equipment on the vessel free of expense, (ii) salvors will be
provided with all information reasonably required provided it is relevant and practical to
obtain, and (iii) the owners of the property will co-operate fully in obtaining entry to a

place of safety.

4. After the salvage operation has ended

Clause G: If there is no reasonable prospect of a useful result leading to a salvage reward
under Salvage Convention Articles 12 and/or 13, either the owners of the vessel or the

salvors can give notice to terminate the services.

Clause H: The contract is deemed to be completed when the property is in a safe

condition at a place of safety.

Clause I: The salvors reward will be determined by Arbitration in London following the
Lloyds Standard Salvage and Arbitration Clauses (LSSA Clauses®®) and Lloyd’s

Procedural Rules in force at the date of the signed agreement.

Clause J: The governing law of this agreement and any arbitration is English law. Hereby,

the LOF incorporates the provisions of the Salvage Convention 1989.

2See LSSA clauses on section I1.C.
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5. Other clauses and important notices

Clause K: The Master or person signing the agreement who acts as agent can bind the

owners of the property on board to the agreement.

Clause L: Any kind of inducements are prohibited for any party that is part of this

agreement.

The important notices after the clauses include (1) the obligation of the owners of the salved
property to providing salvage security, (2) the incorporated provisions such as the LSSA
Clauses, (3) the availability of awards on the Lloyd’s website and (4) the obligation of the
contractors to notify Lloyd’s of their engagement in salvage services within 14 days and

forward the signed agreement.
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6. LOF process

Vessel in Casualty

| |

Assistance not required Salvage services required

Non LOF services LOF agreed

LOF Notified to Lloyd’s

Salvage security collected

Salvage security released Amicable settlement LOF Arbitrator appointed

Salvage security released Amicable settlement Arbitrator's Award

Award accepted Award appealed

Salvage security released Award monies paid Appeal Arbitrator appointed

Appeal withdrawn Appeal Award published

Salvage security released Award monies paid Award monies paid

Salvage security released

Figure 6: LOF Process diagram. Retrieved from LOF Report 2012 on http://www.lloyds.com/
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B. LSSA Clauses and Procedural Rules

The LOF allows the parties involved in a salvage to essentially agree that the operation will
go ahead and if they are unable to agree on the appropriate amount of salvage award
afterwards then a specialist arbitrator appointed by Lloyds of London shall make the decision.
The arbitration is subject to the Lloyd's Standard Salvage and Arbitration (LSSA) Clauses

and procedural rules®’.

1. L.S.S.A.C

The most important LSSA clauses are described below.

Clause 2 is an overriding objective provision, which is that whenever any order or award is

made, regard must be had to:

a. promoting safety of life at sea and preservation of property, and during salvage
operations to prevent or minimise damage to the environment;

b. ensuring that the provisions are operated in good faith and in a businesslike manner;

c. encouraging co-operation between the parties and with the relevant authorities;

d. ensuring the reasonable expectations of salvors and owners of property are met and

e. ensuring disputes are dealt with fairly and efficiently within a reasonable time and at

reasonable cost.

7 See Appendix B: LSSAC
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Clause 4 describes provisions as to security, maritime lien and right to arrest:

e Salvors must notify Lloyds when the salvage services are finished (or before) of the

amount of security they require from the owners of the salvaged property.

e The amount of security must be reasonable, and the security must be placed with
Lloyds by an acceptable guarantor, in a form approved by Lloyds. The arbitrator has

the power to reduce or increase the security at any time.

e The shipowners must use their best endeavours to prevent salvaged property being

released before security is provided, and salvors have a maritime lien on the property.

e Salvors are not permitted to arrest or detain the property unless an attempt to remove

the property is made, or 21 days have passed from the end of salvage services.

Other clauses include the appointment of arbitrators, arbitration procedure, and representation
of parties. One of the parties to the salvage requests Lloyds to appoint an arbitrator. The
arbitrator is selected by Lloyds in rotation from a panel of barristers, all of which are highly
experienced Q.C.s**. The arbitration takes place in London and any party wishing to be heard

must have a representative in the United Kingdom.

Under Clauses 6.6 and 10.8 the arbitrator and appeal arbitrator respectively will be entitled to
request security for their fees and expenses from one or more of the parties to the LOF

contract.

%% Queen's Counsel: jurists with a status conferred by the Crown of England and recognised by courts.
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Clause 10 describes the procedure of appeals and cross appeals. There is a 21 day limit to

submit written notice of appeal or cross appeal to the Council of Lloyds.

Clause 12 simply provides the conditions determining the availability of LOF salvage
awards/appeal awards on the Lloyd's Agency website. These will ordinarily be available to be
viewed 21 days after the award or appeal award has been formally published to the parties to
the contract unless there has been an application to the arbitrator, by any party, requesting

that the award is kept private and confidential.

The special provisions refer to container vessels. Clauses 13, 14 and 15 apply only to
casualties involving laden containers and are designed to make the handling of multi-cargo,

multi-party cases more streamlined, efficient and cost effective.

2. L.P.R.

As stated by LSSAC 2011, clause 6.1:

The arbitration shall be conducted in accordance with the Procedural Rules approved by the

Council (“Lloyd’s Procedural Rules”) in force at the date of the LOF agreement.
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Usually the arbitrator will convene a meeting with the represented parties within 6 weeks of
being appointed to discuss how the arbitration will be conducted.”” The arbitrator sets a
timetable for the parties to provide information on salved values, to exchange evidence on the

salvage services, and a date for the hearing is also set.

Therefore, the arbitration process is clarified by means of these rules.

Before the Arbitration, the parties will exchange their evidence as to the salvage services and

review this. Rule 3 provides the order for directions which shall include:

a) a date for disclosure of documents including witness statements (see Rule 4);
b) a date for proof of values;

¢) a date by which any party must identify any issue(s) in the case which are likely to

necessitate the service of pleadings,

d) a date for a progress meeting or additional progress meetings unless all represented

parties with reasonable notice agree that the same is unnecessary;

e) unless agreed by all represented parties to be premature, a date for the hearing and
estimates for the time likely to be required by the Arbitrator to read evidence in

advance and for the length of the hearing;

f) any other matters deemed by the Arbitrator or any party to be appropriate to be

included in the initial order

2 Procedural Rules, cl.2
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Rule 4 states the documents that shall be disclosed, unless otherwise agreed, as:

a)

b)

logs and any other contemporaneous records maintained by the shipowners personnel
and personnel employed by the Contractors (including any subcontractors) and their
respective surveyors or consultants in attendance during all or part of the salvage

services,
working charts, photographs, video or film records,

contemporaneous reports including telexes, facsimile messages or prints of e- mail

messages;

survey reports;

documents relevant to the proof of:

i out of pocket expenses

ii salved values

iii the particulars and values of all relevant salving tugs or other craft and equipment

statements of witnesses of fact or other privileged documents on which the party

wishes to rely.

If there are any experts reports (for example from a fire expert), then these reports will be

exchanged with the arbitrator’s permission as provided by Rule 5. The expert evidence shall

only be from one expert in each field that is required. The arbitrator has wide powers to make

orders to control the proceedings, to decide what evidence he will admit, and to make

whatever orders he sees fit to make the arbitration run smoothly and efficiently.

Other clauses in the procedural rules include the arbitrators powers, mediation, hearing of

arbitration and appeals.
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C. Special Compensation P&l Clause (SCOPIC)

In the 1989 Salvage Convention, a new concept of a financial safety net for salvors was
introduced. This was Article 14 of the Salvage Convention which provided a safety net for
salvors to compensate their efforts if their salvage operation had contributed to protection of
the marine environment even though they could not earn full or any salvage award. Salvors
would then be able to recover their expenses at a fair rate. Lloyds expressly incorporated this
article into the LOF 1990 contract. However, there were some difficulties with the

interpretation of this article.

The House of Lords decision in the Nagasaki Spirit case, Semco Salvage and Marine Pte Ltd.
v. Lancer Navigation Company Ltd., with which the salvage industry became dissatisfied,
prompted the creation of the Special Compensation P&I Clause (SCOPIC) incorporated in
LOF 2000* . This clause is primarily about paying salvors to avoid environmental damage
even when there is no value left in the property. In order to claim special compensation, it
must be shown that the vessel itself or the cargo threatened damage to the environment.

A salvor can invoke SCOPIC as an alternative to the special compensation regime of the
article 14 of the Salvage Convention. It has been invoked in between 10% and 20% of LOF
cases in recent years. It is becoming more frequent in some of the very large cases,

particularly where there is a very high degree of damage to the ship and cargo.

3See Appendix C: SCOPIC clause
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The SCOPIC 2011 agreement came into effect on 1% January 2011. There are three
Appendices (A, B & C): Tariff rates, SCR and the Special Representatives respectively”'. In
the 2011 version an average 10% increase in the Appendix ‘A’ Tariff Rates®>. The SCOPIC
Committee organizes reviews of the SCOPIC Clause and the Tariff Rates, which will lead to

the publication of SCOPIC 2014.

1. Practical difficulties

Although damage to the environment is more relevant to P&I insurers, in practice this has an
effect on property salvage, particularly in cases where salvage would be uneconomic and

wreck removal would have otherwise been the usual course of action.

The safety net was welcomed by most people, but it provided practical problems. For
example, what is the daily expense of a tug used by salvors for salvage work for say 15 days
per year? Is it one fifteenth of the annual running costs? Or should the running costs be
divided over the three hundred and sixty five days of the year? And should it include any

profit? And what about salvors’ overheads?

31 See SCR in section IL.D.

* See Appendix C: SCOPIC clause.
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This was a point that occupied the High Court, the Court of Appeal and the House of Lords in
England in the case of the Nagasaki Spirit. It kept lawyers and accountants busy for years.
The principle issue in this case was concern with the definition of expenses in Article 14(3)
and, in particular, that part of it which refers to ‘fair rate for equipment and personnel
actually and reasonably used in the salvage operation...”>. The question was whether it is
permissible to include a market or profitable rate, or whether the salvor was entitled to solely
to reimbursement of expenditure. House of Lords delivering the judgment held that fair rate

under article 14(3) meant fair rate of expenditure and did not include any element of profits.

Furthermore, although this was supposed to be a safety net, since these cases arose when
there was insufficient value left in the salved property, the safety net sometimes failed
because salvors often were unsecured and had difficulty in getting paid. The problems with
article 14 lead to the development of the SCOPIC clause which comes into effect by

contractual agreement.

2. Forces behind

SCOPIC arose because of the recognition by both the P&I clubs®® and salvors alike that the

environmental impact of shipping casualties was becoming ever more important.

3 International Convention on Salvage 1989, art.14.3.

A P&I club is a mutual insurance association that provides cover for its members, who will typically

be shipowners.
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There were a number of cases where the extent of the environmental threat and the likely
value of salved property would be unclear — for example what about an oil tanker that is on
fire? Will the whole ship and cargo, worth substantial amounts of money, be saved, and give
a large salved fund, or will it be totally destroyed and leave the salvors with nothing? A
salvor may refuse to help because he may think that, if the oil tanker and cargo is destroyed

by fire, he will not be rewarded for his risk and expense.

In any SCOPIC case the P&I Club is at risk and even if only part of the cargo of oil is spilled,
a huge clean-up cost will fall upon the P&I Club. For example, Exxon spent more than $3
billion cleaning up the oil from the Exxon Valdez oil spill. Even the fuel oil spilt from a bulk
carrier such as the Selendang Ayu, which was carrying soya beans, lead to oil spill clean-up

costs of more than $100 million.

The Nagasaki Spirit case resolution drew strong reaction from the salvors and after lengthy
discussions the marine salvage community arrived with the solution. This was a set of clause
giving the basis for calculation of special compensation including bonuses under the guide
lines set up by International Salvage Union (ISU) and clarifying other relevant criteria known

as Special Compensation and Indemnity Clause (SCOPIC).

The solution provided by SCOPIC is, the parties to a salvage contract may agree to
incorporate SCOPIC into any LOF contract by reference, therefore contracting out of Article
14 of the Convention. Such contracting out is allowed under article 6 of the Salvage

Convention.
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3. Invoking & termination

SCOPIC can be invoked by salvors at any stage in the salvage operation, regardless of the
circumstances. There is no need for the salvors to prove an environmental threat. Before
SCOPIC is invoked, the salvage would be done on the usual no cure no pay. The Article 14
safety net is, therefore, still present from the start of the salvage until SCOPIC is invoked.

However, this clause can only be invoked if it has been incorporated into the agreement.

After SCOPIC is invoked, the shipowners/P&I clubs must provide security for $3m within
two working days. If the amount was considered too high by shipowners, or too low by the
salvors, the amount can be adjusted later on. The assessment of SCOPIC remuneration starts

from the date invoked.

There is a voluntary code of practice between the main salvors and the International Group of
P&I Clubs™. The provision of security for SCOPIC is not automatic, although the Club will
usually provide it. In the same way, the clubs will often provide security to the port authority

if it is required to permit the damaged ship to enter a port of refuge

% See Appendix E: Code of Practice between International Salvage Union and International Group of P&I

Clubs.
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If SCOPIC security is not provided within two days, then the Salvors may withdraw from
SCOPIC. Salvors will then still be able to rely on their article 14 rights. The salvor can still
terminate his services if he does not believe that the SCOPIC payment and the value of the
property saved, will cover the cost of the services. Shipowners can terminate the obligation to

pay SCOPIC by giving a five days’ notice to the salvor™.

4. Daily rate payments and tariff

SCOPIC provides for payment on a daily rate basis, with the rates agreed in advance.
Because the rates are agreed in advance, this means that the total cost is known quite quickly.
The shipowner/P&I Club can appoint a salvage manager, Special Casualty Representative

(SCR), who can monitor and influence the operation™’.

Any amounts payable under SCOPIC will be reduced by the amounts payable under the
normal article 13 award. Any amounts due under SCOPIC will be paid by shipowners within

one month.

3 SCOPIC 2011, cl.9

37 See section 11.D: SCR
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SCOPIC payment operates on a “menu pricing” system. So there are fixed tariffs for
equipment and personnel used. These tariffs are agreed by the P&I Clubs with the salvors at
rates which are already profitable for salvors. In addition to these rates, there is also a fixed

increase on these amounts of 25% to provide salvors with an additional incentive.

There is a cap for portable equipment of 1.875 times the replacement cost of the equipment.
If, as sometimes happens, essential equipment has to be contracted in at a price higher than

the tariff rate, then the contractor can claim a 10% uplift on that amount.

5. Effect on the Article 13 Award

Special compensation available to salvors under the Salvage Convention 1989 faced
problems in practical application. SCOPIC so introduced is a contractual obligation and not a
statutory one and the Convention compensation limits to apply if SCOPIC is not agreed. The
salvage services would continue to be assessed using the usual criteria to arrive at an award

under Article 13.

Although SCOPIC is a safety net for salvors it does not come for free. This is because if the
Article 13 award is higher than the SCOPIC amount, then the Article 13 award would be

discounted by 25% of the difference between the Article 13 award and the SCOPIC award.
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So, for example, if the SCOPIC claim was $10m but the Article 13 Award is be $30m, then
the difference between the awards is $20m. Since the Article 13 award was higher than the
SCOPIC remuneration, there would be no payment under SCOPIC. Furthermore, because
SCOPIC was invoked, salvors would be required to give a discount of 25% of the difference
i.e. 25% of US$ 20m being a reduction of $5m, thereby, reducing the Article 13 claim to

$25m.

The aim of the discount is to discourage the Salvors from constantly invoking SCOPIC, even
when the salved fund is large. The writers’ view is that if SCOPIC was to constantly be
invoked, it would strike at the heart of the “no cure-no pay” principle on which salvage is

based.

6. Advantages & disadvantages

One of the most important objectives of the LOF contract is that it is considered to be likely
fair to salvors, property owners and underwriters. However, there are practical problems that

cause certain advantages/disadvantages when applying the SCOPIC clause.
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The advantages are the following:

» For shipowners:

e Much less time and money spent on disputes over how much should be paid;

e Better control over calculating their exposure to Salvors at an early stage;

e Prompt assistance in minimising pollution risks;

e Shipowners can terminate.

> For salvors:

e They know quickly how much money they will get;

e The rates are profitable;

e They do not need to spend much time proving how much should be paid;

e They normally will get security quickly.

» For cargo owners: they may find that cargo was salvaged as a consequence of a salvage
mostly paid for by SCOPIC even though their cargo was worth only a small proportion of
the salvage costs. Many cases which previously would probably have been treated as
uneconomic for salvors to salvage, and which would have become wreck removals, have

instead been resolved under LOF with SCOPIC.
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The disadvantages of SCOPIC:
» For shipowners: salvors may recover more money than they would have previously.

» For salvors: if the salvage was successful and the salved fund was large, they may have
made more money on a straight LOF claim without SCOPIC, because of the 25%

discount if the fund is large enough.

7. SCOPIC case example

There was one such case in 2011 where the ship loaded a cargo of muriate of potash at
Ventspils in Latvia and left port on the 11™ of January. The whole cargo was insured by an

Indian underwriter and was worth more than $5million at the start of the voyage.

Although the vessel was bound for India, by the 12" January it had returned to Ventspils and
was attempting engine repairs. On the 15™January there was a storm and the vessel, with
insufficient power, went aground on rocks and suffered extensive damage within a kilometre
or so from the port at Ventspils. The vessel was in a sensitive position and the local

authorities demanded that the shipowners and their P&I Club remove the wreck.
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Water entered four of the holds and the cargo was heavily wetted. Although it was a major
damage, it still retained some value despite being wet. However to make matters worse, many
of the sounding pipes on the vessel were rusty and had holes. The damage to the bottom of
the ship allowed water into the fuel tanks, and this forced the fuel up into the sounding pipes,

and through the holes and into the cargo.

The oil in the cargo made it worth very little. The cargo could only be sold for $700,000, and
this was the salved value of the cargo. The ship was very heavily damaged and had a salved

value of $100,000. So the total salved value of all of the salvaged property was $800,000.

The remaining cargo value was too little to pay for a very long and expensive salvage
operation to remove the ship. In past times, the shipowner would have abandoned his vessel.
There would then be a wreck removal contract, paid for by the P&I Club. Cargo interests

would also have to abandon their cargo as well, and would be unlikely to get anything back.

However, as a result of invoking SCOPIC, the salvors had the confidence to continue with
the salvage operation. They lightened the cargo into three vessels and managed to refloat the
vessel. Their total claim under SCOPIC was about $8m. Cargo contributed about $450,000
from their $700,000and shipowners contributed $75,000 to the salvage. So together, ship and

cargo contributed about $500,000. The P&I Club payed the remaining $7.5m.
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Cargo was then left with $250,000 from the sale of the cargo and shipowners with $25,000
($300,000 salved fund). Although the value was very little after the salvage operation, it was

definitely better than a total loss, which would normally have been the result.

D. Special Representatives

Special Casualty Representatives (SCR) and Representatives for hull and cargo were
introduced and marine property underwriters' access to information about the services was
improved. These representatives may be appointed once the SCOPIC clause has been

invoked.

SCOPIC 2011, clause 12 states:

“At any time after the SCOPIC clause has been invoked the Hull and Machinery underwriter
(or, if more than one, the lead underwriter) and one owner or underwriter of all or part of
any cargo on board the vessel may each appoint one special representative (hereinafter
called respectively the “Special Hull Representative” and the “Special Cargo
Representative” and collectively called the “Special Representatives”) at the sole expense of
the appoint or to attend the casualty to observe and report upon the salvage operation on the
terms and conditions set out in Appendix C hereof. Such Special Representatives shall be

’

technical men and not practising lawyers.’
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The Special Representatives are also addressed in SCOPIC, Appendix C, and the SCR

guidelines which state:

“The Special Representatives have the right to be informed of all material facts concerning
the salvage operation as the circumstances reasonably allow” (SCOPIC, Appendix C,
paragraph 2). A Special Representative is on board solely to investigate, monitor, ascertain
and report on issues relevant to the Salvage operation and the assessment of the salvage

award to be made under Article 13 of the Salvage Convention 1989 or SCOPIC

’

remuneration.’

The Special Casualty Representative is appointed by the shipowners but is an independent
person drawn from a list of SCR’s approved by the P&I Clubs. There are now 42 members of
the SCR Panel®™. A set of guidelines for these representatives which describe their role,

power and actions can be found along with the SCOPIC clause.

According to SCOPIC, Appendix B, paragraph 2:

“The primary duty of the SCR shall be the same as the Contractor, namely to use his best
endeavours to assist in the salvage of the vessel and the property thereon and in so doing to

prevent and minimise damage to the environment.”

3 Listings of all Special Casualty Representatives who have been appointed by the SCR Panel.
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Furthermore, the SCR's powers are’”:

(a) The SCR is obliged to report, observe and consult with the Salvage Master but not to

attempt to direct the salvage operation.

(b) If the SCR disapproves of the way the salvage operation is being conducted, the type or
number of tugs, men and equipment being used, he should inform the Salvage Master in
writing as soon as possible and, if not satisfied with the Salvage Master’s Daily Salvage
Report, publish a dissenting report (see SCOPIC, Appendix B, Paragraph 5(c)(iii)) *.
However the SCR has no power to direct the Salvage Master to employ more or less
resources in the salvage operation and this decision must remain at the Salvage Master’s

discretion.

(c) The SCR similarly cannot bind the owners of ship or cargo to any particular course of
action. The SCR can contact any interest direct at any time provided all other salved interests

are copied in.

(d) The SCR’s powers and duties are limited and he should not be held responsible either
civilly or criminally for the acts or omissions of those interested in the salved property or the
salvors in respect of events which led to or followed the incident giving rise to the salvage

services.

(e) No decision or viewpoint of the SCR is binding on the parties. Obviously they are
influential but if not accepted by one of the parties the final decision is that of the Arbitrator.

¥See Appendix D: Guidelines for SCRs

* SCOPIC, Appendix B, Paragraph 5(c)(iii) “setting out any objection or contrary view and deliver it to the
Salvage Master and transmit it to Lloyd's, the owners of the vessel, their liability insurers and to any Special
Representatives or, if one or both Special Representatives has not been appointed, to the appropriate Known

Property Underwriter.”
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Therefore, the SCR may consult with the salvage master, but is not permitted to direct the
salvage operation and cannot bind any party. In practice, his presence means that there is now
a better flow of information, and often an exchange of ideas occurs between the SCR and the

salvage master.

Once salvage services terminate, the SCR issues a Final Salvage Report setting out™':

e the facts and circumstances of the casualty and the salvage operation insofar as they

are known to him.

o the tugs, personnel and equipment employed by the Contractor in performing the

operation.

o A calculation of the SCOPIC remuneration to which the contractor may be entitled by

virtue of this

The SCR is normally appointed by the P&I Club but his reports are usually available to all
the parties. The SCR is basically an expert observer and is not allowed to comment on
causation. This representative is required to be independent, not beholden to any of the
contracting parties, and the timing of demobilisation should be discussed between all of the
interested parties*>. Shipowners and P&I Club should pay all of the SCRs fees and expenses

at first instance.

*1 SCOPIC, Appendix B, paragraph 5(e)

*2 SCR DIGEST No. 5
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III. CASE STUDY SCENARIO

A claim for salvage is an unliquidated monetary claim, the cause of action for which accrues

and is complete at the date of termination of the services.

The following case study shows how a salvage claim is assessed based on the circumstances
and facts occurred on board the Dragon Seas® casualty. When the evidence is available it
permits UK representatives to use their experience to make a good assessment of the salvage
services, and to consider what the arbitrator is likely to award. In most cases parties agree to
an amicable settlement at this stage. If the case does not settle, the case proceeds to

arbitration.

As mentioned, a salvage claim, in accordance with the terms of the LOF contract, is subject
to English law and jurisdiction. In particular, LOF states that the amount which salvors
should be paid by the owners of the salved property (the ship, cargo, and fuel on board at the
time of the salvage operation) is to be assessed by a salvage arbitrator in London. The

appointed arbitrator sets the timetable for the arbitration and requests a summary of the case.

2 Although facts are based on a true salvage case, Dragon Seas is a fictitious name used to protect confidential

data.
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Before any arbitration hearing takes place, all parties have to disclose all relevant evidence.
The evidence in respect of the salvage services performed is for the most part usually in the
hands of the salvors and shipowners and this case is no different. Before the disclosure order
made by the arbitrator, the salvors provided some limited information concerning the nature
of the salvage services. This allowed settlement discussions to commence before disclosure

of proof by the shipowners.

The salvage services provided and the equipment used by salvors are summarized in the
following section. This is to a large extent based purely on salvors’ own evidence and is thus

skewed to show their case in the best possible light, as might be expected.
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A. Background

The summaries of the most recent cases and historic Lloyd's Open Form (LOF) cases are
found on the Lloyd’s SAB website. In particular, the Dragon Seas casualty summary is the

following:

Vessel type Bulk Carrier
Flag Liberia
Tons gross 40,485

Built 2006

Cargo Canola

Date reported 06 Dec 2010
LOF date 05 Dec 2010
Casualty date 03 Dec 2010
LOF edition 2000

SCOPIC incorporated? Yes

SCOPIC invoked? No

SCR SCOPIC not invoked/no SCR
Region Pacific Ocean
Casualty details Suffered malfunction of turbo charger in heavy

weather in North Pacific; under tow to Dutch

Harbour, Alaska, eta Tuesday 7 December.

Casualty type Engine breakdown
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From salvors” unpublished evidence, the performing salvage services included:

e Vessel Tor Viking 2: 203mt bollard pull ice capable tug/offshore supply vessel.

LOA: 83.70m

e Vessel Gyrafalcon, a harbour tug subcontracted by salvors.

e Salvage Equipment: Emergency tow line supplied by USCG.

Tor Viking 2 (TV2), a tug owned by the salvors, was on time charter to Shell when the
USCG informed Shell that the Dragon Seas was disabled with very limited engine power off
the coast of the Aleutian Chain of Islands. TV2 was the only vessel in the area that was
suitable for taking a vessel this size in tow. Shell agreed with salvors that they would release

the vessel from the charter if they were going to assist.

3" December 2010

TV2 moved to the bunker berth in Dutch Harbour to lift bunkers for the passage to and from
the casualty. During meetings held with the USCG information that was passed to the Master
of TV2 was that Dragon Seas was unable to move under her own power and was drifting
onto a lee shore. There had been a catastrophic failure of the turbocharger on the main engine
which only allowed the engine to be operated in a very low power band. This also caused
auxiliary systems, which are fitted to an engine when operating in this power range for
manoeuvring and canal transits, to be operated outside their design limits which in turn

placed additional strain on these systems.
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The coastguard at this stage estimated that the vessel would be aground within 20 hours. The
weather at the vessel’s location was reported as 10m seas and 40-60kt winds. The USCG
supplied an emergency towing kit they had purchased following the grounding of the
Selendang Ayu some years ago that could be used with the vessel’s own towing equipment.
TV2 departed at 16:23. During the passage out, due to the weather, TV2 suffered damage to

her life raft.

4" December 2010

The wind was constant throughout the day at NW’ly 9 and with 10m seas. Dragon Seas now
had greater engine power and had succeeded in turning her head out of the wind but she was

unable to prevent her drift back towards the lee shore distant about 25 miles.

By turning out of the wind she was able to maintain a course closing on the lee shore but at a
much slower rate. The LOF was entered into in London around 16:30 Alaskan time although

the document is dated the following day having been signed in London and Greece.

TV2 arrived on scene at 16:55 and steamed around the vessel to observe the conditions. The
casualty’s Master informed TV2 that he did not think he would be able to keep his head to
wind during the connection process. Weather and sea conditions made the connection very
difficult and especially the use of the line throwing apparatus, combined with the fact that the
two ships had to manoeuvre within 20-30m of each other in the very heavy sea conditions. At

19:38 the connection was made and weight was put on the tow line. Dragon Seas was asked
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to maintain slow ahead and keep the courses given to her by TV2. Reportedly, her Master

was not sure how long he would be able to maintain power or steerage.

5" December 2010

There was a marginal improvement in the weather and the tow proceeded at 7 knots towards
Dutch Harbour. Once in the lee of the land the wind died to a NE’ly force 8 and the seas

dropped to 4m easing significantly the load on Dragon Seas engine.

6™ December 2010

The tow proceeded at 9 or 10 knots in much improved weather conditions to the South of the
island chain. The Master of Dragon Seas said that he required a tug for the stern of his vessel
as he was not confident with the level of power that could be supplied by the main engine.

This was organised by the Salvors and harbour tug Gyrafalcon employed.

7" December 2010

The tow was slowed very slightly so arrival at the anchorage would be in daylight. At around
10:00 the tug was connected to Dragon Seas stern and by 13:00 the vessel was brought up to

her anchor. At 13:25 the vessel was redelivered by salvors and the LOF was terminated.
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B. Providing Security

Salvage is a claim brought by a third party volunteer who has assisted the ship and cargo to
save it from a peril. Salvors have a lien to enforce their claim against the salved property as a
reward for their successful intervention. Once the salvage services are terminated, the salvors
require security to be lodged with, and to the satisfaction of, the Council of Lloyd's.
The Salvage Arbitration Branch administers Lloyd’s Open Form of Salvage Agreement

(“LOF”) and monitors the process of providing security in LOF salvage cases.

LSSAC 2011, clause 4.1 provides that:

“The Contractors shall immediately after the termination of the services or sooner notify the
Council of Lloyd's and where practicable the owners of the amount for which they demand

salvage security (inclusive of costs expenses and interest) from each of the respective

)

owners.’

The salvors will decide the amount of security required, which is usually a percentage of the
value of the salved property. Salvage security must be lodged to the satisfaction of Lloyds for
this amount to release the salved property. This security must come from a UK based
guarantor in a form acceptable to Lloyd’s or by cash, but can also be on such other terms or
means as Salvors find acceptable. For example in the case of cargo, it is fairly common for a
first class cargo or hull insurer to provide a corporate guarantee on the ISU 1 form and these
are often accepted by Salvors as good security. Additionally, underwriters may have to pay a

charge for the provision/insurance of guarantees provided by parties in London.
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The salvage guarantees are signed by owners of the salved property or their UK reps and are
addressed to the Council of Lloyd’s and the salvors (contractors). There are a number of
possible guarantee forms in use, depending on the status of the guarantor (insured or
uninsured) and the requirements of the salvors**. The International Group of P&I clubs
agreed through a code of conduct to provide financial security required for SCOPIC

compensation by a standard guarantee form known as ISU 5% .

In order to identify the cargo, especially in multi-cargo casualties, it is necessary for cargo

insurers to provide along with the guarantee:
e acopy of the Bill of Lading (B/L)

e acopy of the commercial invoice

If the invoice is not on CIF terms, they need to provide appropriate freight and insurance
amounts to be able to calculate the CIF values. The original documentation might be required
depending on the cargo insurers” credit ratings and salvors requests. If a personal guarantee is
requested due to a low credit rating, UK reps will require insurers a counter-security by way

of a standard letter of indemnity (LOI).

* See Appendix F for the LOF form of an insured salvage guarantee.

“See Appendix E: Code of Practice between International Salvage Union and International Group of P&I
Clubs.

*See Appendix G: Salvage Guarantee for ISU 5.
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Once the security is accepted by Lloyds the cargo is then released. Cargo representatives
then assess salved values, taking into account any damaged or lost cargo. The salvage claim

can then be settled by UK representatives, either by negotiation or arbitration.

C. Basis of likely Salvage Award

As mentioned, the LOF contract is subject to English law and thus the provisions of the
Salvage Convention will apply. The criteria that should be taken into account to assess the

amount that salvors are to be paid is set out by Article 13 of the 1989 Salvage Convention.

A salvage arbitrator is obliged to award salvors an amount that encourages the provision of
salvage services for the benefit of all those with property at risk at sea. At the same time, the
award must not be disproportionate to the benefit that has actually been given so that the

owners/insurers of the property rescued do not find themselves unfairly treated.

As mentioned, Article 13 sets out the criteria that must be taken into account. The various
factors involved in this case are dealt with below from the property owners’ point of view.
The two most important factors are generally the value of the salved property (a) and the

nature and degree of danger (d).
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a) the salved value of the vessel and other property;

The Dragon Seas is a case where the value of the property (the “salved fund”) is very
substantial and this will have an important role to play in any award or settlement. The issue
of values are discussed in greater detail below but it is clear that the total value of the salved

property would be in the region of US$70M. This includes ship, cargo and bunkers.’

What this means is that any award the arbitrator is minded to make is not in any way
constrained by the size of the contributing fund. Thus, we would expect an award in this case
that would be very much different than would be seen if the salved fund had a total value of,
say US$3M,even if the same salvage services had been performed. This is an important
aspect of the case that is very much in salvors’ favour. Having said that, this does not mean
that the award can be disproportionate to the service that was actually provided, merely that

there are no constraints on the arbitrator from the perspective of values involved.

b) the skill and efforts of the salvors in preventing or minimizing damage to the

environment;

Environmental damage most usually means the threat of pollution, whether by bunkers,

oil/chemical cargo or other hazardous substance on board the vessel.

7 See section D: Contributory values/ saved fund
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Salvors pointed to the US Coast Guard’s fears concerning the potential possible pollution off
the coast of Alaska, and particularly the potential political impact of a further pollution
incident following the Selendang Ayu a few years ago and, before that, the Exxon Valdez,
albeit that any pollution from Dragon Seas would inevitably have been on a smaller scale

than with a tanker loss.

If the arbitrator should find that the salvors were instrumental in preventing pollution then
this would enhance any award. It is likely that the arbitrator would find that there was a
pollution risk, but this was of a relatively low order. It was possible that environmental
damage would have arisen if salvors wouldn’t have intervened, but that this was not

inevitable or, indeed, particularly likely.

c) the measure of success obtained by the salvor;

Both the ship and the cargo were salved to a place of safety with only relatively minor
damage. There was some seawater damage to the cargo, although it is possible that this was
caused or at least aggravated by the heavy seas experienced later in the voyage after the ship

had been repaired. Thus, this is in salvors’ favour.
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d) the nature and degree of the danger,

This, combined with the value of the salved property, is by far the most important factor in

this case.

Briefly put, it is the salvors’ case that the vessel was effectively immobilised at the time the
salvage services were requested. Had the services not been provided, the vessel would have
been blown aground leading to a far more costly salvage operation or, at worst, total loss of
the ship and cargo. The coast line in the area would not have allowed the ship to drop anchor
even in calm seas. salvors acknowledge that, by the time the tow was connected, the vessel
was capable of making way but on greatly reduced power because of the loss of the turbo
charger. The vessel was in fact using her auxiliary blowers to provide extra power to the
engine but, the salvors will state, this state of affairs in heavy seas meant severe strain on the

engine with the possibility of engine failure as a result. This is at the heart of salvors’ case.

Despite the number of potential salvage tugs and other equipment working and stationed
around Alaska and the west coast of Canada, it does seem that the TV2 was best placed,
geographically, to assist. However, details of alternative salvage resources in the area would

be used in discussions with salvors’ lawyers to reduce the award.

82



It is our case that the vessel, whilst there was some initial concern from her Master, was, by
the time the tow was connected, in no real peril at all and could have made her way, in what
were improving conditions, without assistance to Dutch Harbour. Shipowners dismiss any
argument that the strain placed on the engine was likely to lead to engine failure and argue
that the likelihood of engine failure was in practice not significantly greater than engine

failure in normal conditions.

e) the skill and efforts of the salvors in salving the vessel, other property and life;

The salvage services provided have been summarised above. The operation did not require
the application of a broad set of salvage skills. For example, there was no serious water
ingress to prevent or relieve, no fire to extinguish, no cargo to lighten on to other vessel, etc.
The operation was essentially just a towage operation and we have argued this point. In
salvors’ favour, the tow connection did have to be made in very difficult weather and sea

conditions.

f) the time used and expenses and losses incurred by the salvors;

The salvage operation took five days. This was a short service by salvage standards. The
expenses incurred amounted to fuel used, repair to the lifeboat and the loss of hire because of
interruption of the contract with Shell, this last item being the most significant in financial

terms. The total cost, or “out of pockets”, was about US$420,000, mainly for loss of hire.
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g) the risk of liability and other risks run by the salvors or their equipment;

Salvors took some risk of physical damage to their equipment, especially during the early
stages of the operation. But the risks run were of a relatively low order and, as indicated
above, the operation did not involve some of the risks that might be associated with more

complex and multi-faceted salvage operations.

h) the promptness of the services rendered;

Salvors in this case were contacted by the Coast Guard because they were, at least in the view
of the Coast Guard, the only party with a tug of sufficient power to provide assistance in the
necessary time frame i.e. on the incorrect assumption that the vessel was entirely without
power. No criticism can of course be levelled at the salvors in this respect. In this particular

case this factor is of minor importance.

i) the availability and use of vessels or other equipment intended for salvage operations;

and

J) the state of readiness and efficiency of the salvor's equipment and the value thereof.

These two articles are practically inseparable insofar as concerns the claim in question and
we therefore deal with them together. They are intended to allow an arbitrator to
acknowledge and reward salvors for prior investment in the provision of salvage services.
This is in accordance with the arbitrator’s primary concern to encourage the provision of

salvage services both by the salvor in question and more generally.
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All other things being equal, a salvor that invests time and money (in equipment, personnel,
training, etc) in the provision of salvage services will always receive a higher, and sometimes
very substantially higher, reward the does an operator that makes no such investment. In the
case of the Dragon Seas, this is certainly a weakness in salvors’ case and owners of salved
property would make this point strongly. There has been no previous investment in the
provision of salvage services and neither is any future investment planned, at least so far as

we know.

The salvors’ contract with Shell contained a break clause allowing TV2 to perform salvage
operations but this is a fairly common contractual provision and carries little weight in this
case. On the positive side from salvors’ perspective, TV2 is a large and powerful tug and

some credit may be given for that.

D. Contributory values/ salved fund

The contribution to salvage will be based on the value of the property at the termination of
the salvage operation. The parties will also calculate their own salved values, taking into
account any deductions from the sound value. For example, deductions from the sound value
can be made for the damage to the property, or for any additional freight that may be required
to be paid if the voyage is terminated short of destination. For the calculation of cargo values,
the CIF value needs to be determined. The CIF term includes the cost, insurance premium

and freight of the cargo.
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It is the value at the end of the salvage operation that is relevant (post-casualty value). In the
Dragon Seas case, the ship in sound condition was valued by salvors at US$37M. Owners
stated a value of US$35M. As, unlike with cargo, a vessel is not usually sold at or near the
end of a salvage operation, values are used based upon the opinion of a shipbroker. When
there is a difference of opinion, as there usually is since valuing a ship is not an exact science,

it is common for an average of two or more values to be agreed.

If cargo owners wanted their own valuation on their behalf it would cost about US$1000. If a
higher value was given then cargo representatives could argue for a higher ship value which
in turn would mean a lower value, proportionately, for cargo. That said, given that the two
values already obtained are relatively close together, it is likely that a significantly higher
value would be have little credibility and, on balance, it would probably be better to try to
agree on the basis of the average value of US$36M, less deductions. Also, it is possible of
course that a third valuation would give a lower value and, if that happened, we would simply

not disclose the valuation although, of course, the valuation fee would still have to be paid.

It is important to mention at this point that the total salved value, around US$70M, is so
significant that a difference in total values of US$1M or US$2M is of no concern to salvors
because it would have no bearing on the total figure that salvors would be awarded; it would
only influence in what proportion that total figure is shared between ship and cargo interests.
So, any debate on the issue of ship and cargo values would be one that did not concern

salvors.
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Turning again to ship salved value, and although no evidence had been provided at this stage
to support these figures, Owners stated repair costs, and associated expenses, totalling
US$624,729.86, comprising mainly the cost of the replacement turbocharger parts and port
disbursements. So, on Owners’ values, this gives a salved value for the vessel of
US$34,375,270. On salvors’ valuation this would be US$36,375,270 with a midway point

therefore being US$35,375,270.

The cargo had a CFR value of US$36,667,643.76 i.e. the FOB invoice value of
US$34,144,822.16 plus freight at US$41.50 per ton. The freight was at risk of the cargo when

salved and thus forms part of the cargo value.

At discharge the cargo was found to be water damaged. That loss amounted, after salvage
sale, to US$108,511.52. Cargo representatives submitted that as a deduction from the value
of the cargo in respect of the salvage claim although it should be noted that the survey report
from discharge is not evidence of value at the end of the salvage services which of course
terminated at Dutch Harbour. During the voyage the vessel experienced two periods of heavy
seas/weather and it is reasonable to conclude that the damage occurred at these times. It is
only the damage that occurred prior to the end of the salvage operation that would form a

deduction from value but, nevertheless, cargo representatives included the whole amount.

Overall, the best tactic is to reach a compromise on the ship and cargos salved values and in
due course agree on a final figure that all parties can recommend. Any liability will be split

roughly equally between ship and cargo.
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There were also bunkers on board the vessel at the end of the salvage services with a value of
about US$879,000.00. These were owned separately and therefore contributed separately to

settle the salvage claim.

E. Settlement Discussion

Concerning this salvage claim, the meetings of cargo representatives with salvors’ and
owners’ respective lawyers in London gave way to the settlement recommendations. At this
stage, the property representatives remained on the view that the claim could be settled at

significantly less than the security figure.

Of central importance in this case would be the opinion formed by the arbitrator on the risk
that there would have been engine failure had the vessel had to try to reach Dutch Harbour
under her own power. Largely, this would be an issue for expert engineering advice. By this
time, shipowners already had an expert ready to use which, they said supported their
argument that the vessel would not have suffered an engine failure. At this time, cargo reps
would be obtaining an order and pressing ship owners’ lawyers to confirm arrangements to

survey the engine parts.

On the other hand, salvors’ position would be that, whilst an engine failure was not
inevitable, it was a real possibility and that the arbitrator would recognise this and would, it
follows, find a risk of grounding. At this time, cargo representatives would ask for cargo

owner’s authority to negotiate settlement on best possible terms.
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F. Open Offer

Since the salved property is of necessity the paying party, the costs of the arbitration before
the original arbitrator will ordinarily be borne by them. To enable the salved property to
protect its position and avoid the cost of arbitration where the contractor’s demands for
settlement are excessive, a practice of recognising a sealed offer has developed. If the
respondents make a firm offer in settlement of the contractor’s claim which is not subject to

conditions, it is customary to treat such an offer as equivalent to a payment into court.

The open offer is sent nowadays by email from the representatives of the owners of salved
property to the contractors” representatives. This email is written on a without prejudice basis
and contractors must consider its terms in respect of the salvage services rendered.
Originally, the letter making such an offer was enclosed in an envelope, together with any
other material correspondence emanating from either party, which is sealed. This offer must
not be disclosed at the arbitration hearing nor may reference to its terms be made. The
envelope is handed to the arbitrator’s clerk by the respondents’ solicitors at the conclusion of
the arbitration, and the arbitrator’s attention is drawn to this fact during the closing speech of

the respondent’s counsel.

When the arbitrator has decided the amount of his award but before he makes any order as to
costs, he opens the envelope and reads its contents. The costs are in the discretion of the
arbitrator. But, if the parties interested in the salved property have offered to pay a sum equal

to or exceeding that which he has decided to be the salvor’s remuneration, the arbitrator will
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most likely direct the salvor to pay the costs of the arbitration and the costs incurred by the

salvees after the date by the offer ought to have been accepted.

The offer usually remains open for acceptance by the contractors on for 21 days after the
offer was made. The Appeal Arbitrator has directed that, to be effective, a sealed offer must
deal expressly with (a) salvage remuneration, (b) interest and (c) costs. A sealed offer of even
a single lump sum greater that the total amounts actually rewarded will not necessarily affect

the incidence of costs.

Since the Dragon Seas case didn’t settle at this stage, it proceeded to arbitration.

G. Arbitration

Lloyd’s Form provides for the determination of salvage claims by arbitration. By entering
into a LOF contract, it is clear that the parties are agreeing to a salvage service. The arbitrator
is then basically left with the task of assessing and apportioning the salvage award in light of
the facts of each individual case. The resulting awards are confidential to the parties and

unpublished.

Other matters, such as the amount of security, may be solved in arbitration as well and are

resolved by the arbitrator in accordance with the law of salvage.
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Lloyd’s Procedural Rules state in clause 7.a :

“In fixing or agreeing to a date for the hearing of an arbitration, the Arbitrator shall not
unless agreed by all represented parties fix or accept a date unless the Arbitrator can allow
time to read the principal evidence in advance, hear the arbitration and produce the award to

the Council for publication in not more than 1 month from conclusion of the hearing.”

As mentioned in section II, the LSSAC and procedural rules set the procedure and conduct of
the arbitration. At the hearing itself, the representatives of the salved property attend and set
out their views on the salvage services, covering the positive and negative points. Any party
to the Agreement who wishes to be heard or to adduce evidence shall appoint an agent or

representative based in the United Kingdom*®,

Following, sometime after the hearing, the arbitrator will issue his salvage award. Often this
takes a couple of months, although the rules state it should be one month, but can take longer
depending on the size of the award. The award will take into account the criteria in clause
13.1 of the Salvage Convention to fix a fair award. If any party does not agree with the
arbitrator’s findings of the salved value or the grounds upon which the award has been given,

a notice of appeal will be given within 21 days.

®LSSAC cl.7
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H. Appeal Award

The contractor’s grounds for appeal in the case of the Dragon. Seas were presented to the

Lloyds Open Form appeal arbitrator and were the following™:

1. Having accepted that on arrival at Dutch Harbour sludge was found in the scavenge
space and that a number of the piston rings were found to be sluggish, the arbitrator
wrongly concluded that there was no risk of a fire in the scavenge space or exhaust

manifold during the relevant period.

2. The arbitrator wrongly concluded that nothing the Claimants did in fact prevented or

minimised damage to the environment.

3. The arbitrator wrongly concluded that the USCG vessel “Alex Haley” had the
capability to tow the vessel.

4. Having correctly concluded that the Contractors are entitled to a generous level of

encouragement, the arbitrator wholly failed to make an encouraging award.

5. The award is in any event unjustly low.

Finally, the Appeal Arbitrator would consider these grounds of appeal to conduct an appeal

arbitration if necessary. After this, he would give his conclusions with the final award.

49 . .
From unpublished internal case correspondence.
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CONCLUSIONS

Salvage is assistance to a maritime venture provided by a third party volunteer. Salvage is the
term used in maritime law to refer to the process whereby a third party rescues a vessel from

a danger which would have likely destroyed it by sinking, breaking it up or otherwise.

The four main elements in salvage are: recognized subject matter, real danger, voluntary
service and success. In other words, first a recognized subject of salvage must be exposed to
an element of danger. Secondly, salvors must offer services voluntarily and not due to a pre-
existing legal obligation to assist nor solely for the interests of the salvor. Finally, services
must normally be at least partly successful, so that preservation of some value of the vessel,

cargo or environment.

There are myriad laws around the world concerning salvage and each situation will turn on
the particular laws and contracts that apply, as well as the court which has jurisdiction,
however, modern principles of maritime salvage law were established in 1989 by the

International Convention on Salvage.
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Although there are a number of different forms of salvage contract in use worldwide, by far
the most common is the Lloyd’s form of salvage “no cure, no pay”, the Lloyd’s Open Form,
the current edition is LOF 2011. The great advantage of the LOF agreement, along with its
predecessors, is that it prevents disputes about remuneration at the scene of the casualty and
enables salvage assistance to be given straight away. The Form is accompanied by
the Lloyd's Standard Salvage and Arbitration (LSSA) Clauses and procedural rules .The

LOF Arbitration Rules state the arbitration is to be held in London before a sole Arbitrator.

After the completion of the services, the remuneration to be paid to the salvors will be
determined by settlement or arbitration taking into consideration all the relevant factors of the
case in hand. In all cases, salvage remuneration remains initially to be determined in
accordance with the Salvage Convention 1989, art. 13. The most valued factors are the value
of the property and the degree of risk salvors have taken. The other factors to be considered
are the skills of the salvor, the peril to which the salvaged property was exposed, the amount

of time and money expended in the salvage operation etc.

Under the LOF contracts, if parties don’t agree to settlement they submit to the jurisdiction of
a Lloyd's arbitrator to determine the amount of award. This is why the representatives of the
salved property assess the factors on a case by case basis and try to determine what the
arbitrator is likely to award. Predicting the award requires experience since there is no

scientific formula.

94



In signing an LOF the contract becomes binding on all the interests concerned, i.e. ship,
cargo, bunkers, freight, stores, etc. Each interest is severally (not jointly) liable to the salvage
contractor for the performance of the LOF contract. The salvor will exercise his lien on the
property until he gets satisfactory security. The salved values usually determine the quantum

of the security.

In the absence of contrary agreement, in appropriate cases, special compensation is also
payable under Article 14 of the Convention. However, if two conditions are satisfied
(SCOPIC incorporated & its terms invoked by written notice), the SCOPIC provisions will
apply. When SCOPIC is successfully invoked, Article 14 of the Convention is excluded and
remuneration is payable according to a detailed scheme set out in Appendix A to the clause.
SCOPIC remuneration is supplementary to that due under Article 13, in which case the

Article 13 remuneration is discounted by 25 per cent.

SCOPIC is not merely a substitute for the special compensation provisions of Article 14, but
applies more widely and in a carefully structured way. Nonetheless, it has in practice become

a standard method of determining remuneration for environmental services.

There is a lot to learn from any salvage case, with all their different circumstances. It may be
quite a subjective topic unlike other marine claims such as recoveries. An arbitrator might
give an award that is completely different in values to what another arbitrator may award.
The appeal arbitration, therefore, has the purpose to balance the differences that may arise in

the previous arbitration ruling.
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Not many cases reach arbitration and even less reach an appeal arbitration since they usually
settle. The Dragon Seas case analyzed in this paper was picked on purpose to show the

longest salvage arbitration process arising from the use of the Lloyd’s Form.

This Master’s thesis is, therefore, a practical introduction guide to salvage claims handling.
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APPENDICES

Appendix A -LOF 2011

LOF 2011
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LLOYD'S STANDARD FORM OF SALVAGE AGREEMENT

(Approved and Published by the Council of Lloyd's)

NO CURE - NO PAY

1. Name of the salvage Contractors: 2. Property to be salved:

The vessel:
her cargo freight bunkers stores and any other

property thereon but excluding the personal effects
or baggage of passengers master or crew

(referred to in this agreement as "the Contractars”)

(referred to in this agreement as "the property”)

3. Agreed place of safety:

. Agreed currency of any arbitral award and security

(if other than United States dollars)

5. Date of this agreement

. Place of agreement

7. Is the Scopic Clause incorporated into this agreement?

State alternative : Yes/No

8. Person sighing for and on behalf of the Contractors | 8. Captain
or other person signing for and on behalf of the
property

Signature: Signature:

A Contractors’ basic obligation: The Contractors identified in Box 1 hereby agree to use their best endeavours to
salve the property specified in Box 2 and to take the property to the place stated in Box 3 or to such other place
as may hereafter be agreed. If no place is inserted in Box 3 and in the absence of any subsequent agreement
as to the place where the property is to be taken the Contractors shall take the property to a place of safety.

Environmental protection: While performing the salvage services the Contractors shall also use their best
endeavours Lo prevent or minimise damage to the environment.

Scopic Clause: Unless the word "No” in Box 7 has been deleted this agreement shall be deemed to have been
made on the basis that the Scopic Clause is not incorporated and forms no part of this agreement. If the word
"No” is deleted in Box 7 this shall not of itself be construed as a notice invoking the Scopic Clause within the
meaning of sub-clause 2 thereof.



[

Effect of other remedies: Subject to the provisions of the International Convention on Salvage 1989 as
incorporated into English law {“the Convention™) relating to special compensation and to the Scopic Clause if
incorporated the Contractors services shall be rendered and accepted as salvage services upon the principle
of “no cure - no pay” and any salvage remuneration to which the Contractors become entitled shall not be
diminished by reason of the exception to the principle of “no cure - ho pay” in the form of special compensation
or remuneration payable to the Contractors under a Scopic Clause.

Prior services: Any salvage services rendered by the Contractors to the property befare and up to the date
of this agreement shall be desmed to be covered by this agreement.

Duties of property owners: Each of the owners of the property shall cooperate fully with the Contractors.
In particular:

(i) the Contractors may make reasonable use of the vessel's machinery gear and equipment free of expense
provided that the Contractors shall hot unnecessarily damage abandon or sacrifice any property on
board;

(i) the Contractors shall be entitled to all such information as they may reasonably require relating to the
vessel or the remainder of the property provided such information is relevant to the performance of the
services and is capable of being pravided without undue difficulty or delay;

(iii) the owners of the property shall co-operate fully with the Contractors in obtaining entry to the place of
safety stated in Box 3 or agreed or determined in accordance with Clause A.

Rights of termination: When there is no longer any reasonable prospect of a useful result leading to a
salvage reward in accordance with Convention Articles 12 and/ar 13 either the awners of the vessel or the
Contractors shall be entitled to terminate the services hereunder by giving reasonable prior written notice to
the other.

Deemed performance: The Contractors' services shall be deemed to have been performed when the property
isin a safe condition in the place of safsty stated in Box 3 or agreed or determinad in accordance with clause
A. For the purpose of this provisiaon the property shall be regarded as being in safe condition notwithstanding
that the property {or part thereof) is damaged or in need of maintenance if (i) the Contractors are not obliged
to remain in attendance to satisfy the requirements of any port or habour authority, governmental agency or
similar authority and (i) the continuation of skilled salvage services from the Contractors or other salvors is
no longer necaessary to avoid the property becoming lost or significantly further damaged or delayed.

Arhitration and the LSSA Clauses: The Contractors’ remuneration and/or special compensation shall be
determined by arbitration in London in the manner prescribed by Lloyd’s Standard Salvage and Arbitration
Clauses ("the LSSA Clauses”) and Lloyd's Procedural Rules in force at the date of this agreement. The
provisions of the said LSSA Clauses and Lloyd's Procedural Rules are deemed to be incorporated in this
agreement and form an integral part hereof, Any other difference arising out of this agreement or the operations
hereunder shall be referred to arbitration in the same way.

Governing law: This agreement and any arbitration hereunder shall be governed by English law.

Scope of authority: The Master or other person signing this agreement on behalf of the property identified
in Box 2 enters into this agreement as agent for the respective owners thereof and binds each {hut not the
one for the other or himself personally) to the due performance thersof.

Inducements prohibited: No person signing this agreement or any party on whose behalf it is signed shall
at any time or in any manner whatsoever offer provide make give or promise to pravide ar demand or take
any form of inducement for enteting into this agresment.

IMPORTANT NOTICES

1

Salvage security. As sooh as possible the owners of the vessel should notify the owners of other property
on board that this agreement has been made. If the Contractors are successful the owners of such property
should note that it will become necessary to provide the Contractors with salvage security promptly in
accordance with Clause 4 of the LSSA Clauses referred to in Clause |. The provision of General Average
security does not relieve the salved interests of their separate obligation to provide salvage security to the
Contractors,

Incorporated provisions. Copies of the applicable Scopic Clause, the LSSA Clauses and Lloyd’s Procedural
Rules in force at the date of this agreement may be obtained from (i) the Contractors or {ii) the Salvage
Arbitration Branch at Llayd’s, One Lime Street, London EC3M 7HA.

Awards. The Council of Lloyd's is entitled to make available the Award, Appeal Award and Reasons on
www.lloydsagency.com {the wehbsite) subject to the conditions set outin Clause 12 of the LSSA Clausss.

Notification to Lloyd’s. The Contractars shall within 14 days of their engagement to render services under
this agreement notify the Council of Lloyd’s of their engagement and forward the signed agreement or a true
copy thereof to the Council as soon as possible. The Council will not charge far such notification.

Tel.Na. + 44(D)20 7327 5408/5407
Fax No. +44{0)20 7327 6827
E-mail: lloyds-salvage@lloyds.com
www. lloydsagency.com
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LLOYD'S STANDARD FORM OF SALVAGE AGREEMENT

{Approved and Published by the Council of Lloyd's)

LLOYD'S STANDARD SALVAGE AND ARBITRATION CLAUSES

1

Introduction

1.1

1.2

These clauses {“the LSSA Clauses”) ar any revisian thereaf which may be published with the approval of
the Council of Lloyd’s are incorporated into and form an integral par of every contract for the performance
of salvage services undertaken on the terms of Lloyd’s Standard Form of Salvage Agreement as published
by the Council of Lloyd’s and known as LOF 2011 (or its predecessor LOF 2000) {“the Agreement” which
expression includes the LSSA clauses and Lloyd's Procedural Rules referred to in Clause 6).

All notices communications and other documents required to he sent to the Council of Lloyd's should be sent
to!

Salvage Arbitration Branch

Llayd's

One Lime Street

London EC3M 7HA

Tel: +44 (0) 20 7327 5408/5407
Fax: +44 {0) 20 7327 5827
E-mail: lloyds-salvage@lloyds.com

Overriding Objective

In canstruing the Agreement or on the making of any arbitral order or award regard shall be had to the overriding
purpases of the Agreement namely:

a to seek to pramote safety of life at sea and the preservation of property at sea and during the salvage aperations
to prevent or minimise damage to the environment;

b to ensure that its provisions are operated in good faith and that it is read and understood to operate in a
reasonably businesslike manner;

c to encourage cooperation between the parties and with relevant authorities;

d to ensure that the reasonable expectations of salvors and owners of salved property are mat and

e to ensure that it leads to a fair and efficient disposal of disputes between the parties whether amitably, by
mediation or by arbitration within a reasanable time and at a reasonable cost.

Definitions

In the Agreement and unless there is an express provision to the contrary:

3.1

3.2

3.3

"Award” includes an interim or provisional Award and "Appeal Award” means any Award including any interdm
ar provisional Award made by the Appeal Arbitrator appointed under clause 10.2.

“personal effects or baggage” as referred 1o in Box 2 of the Agreement means those which the passenger,
Master and crew member have in their cabin or are otherwise in their possession, custody or control and
shall include any private motar vehicle accompanying a passenger and any personal effects or baggage in
or on such vehicle.

“Convention” means the International Convention on Salvage 1989 as enacted by section 224, Schedule Il of
the Merchant Shipping Act 1995 {and any amendment of either) and any term or expression in the Convention
has the same meaning when used in the Agreement.
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3.4 “Cauncil” means the Council of Lloyd’s
3.5  “days” means calendar days

3.6  “Owners” means the owners of the property referred to in box 2 of the Agreement

3.7  ‘“owners of the vessel” includes the demise or bareboat charterers of that vessel.
3.8 “special compensation” refers to the compensation payable to salvors under Article 14 of the Convention.
3.9 “Scopic Clause” refers to the agreement made between {1) members of the International Salvage Union (2)

the International Group of P&l Clubs and (3) certain property underwriters which first became effective on
1st August 1999 and includes any replacement or revision thereof. All references to the Scopic Clause in the
Agraement shall be deemed to refer to the version of the Scopic Clause current at the date the Agreement
is made.

Provisions as to Security, Maritime Lien and Right to Arrest

4.1 The Contractors shall immediately after the termination of the services or sooner notify the Council and where
practicable the Owners of the amount for which they demand salvage security (inclusive of costs expenses and
interest) from each of the respective Owners.

4.2 Where a claim is made or may be made for special compensation the owners of the vessel shall on the demand
of the Contractors whenever made provide security for the Contractors’ claim for special compensation provided
always that such demand is made within 2 years of the date of termination of the services.

4.3 The security referred to in dauses 4.1, and 4.2, above shall be demanded and provided in the currency specified
in Box 4 orin United States Dollars if no such alternative currency has been agreed.

4.4  The amount of any such security shall be reasonable in the light of the knowledge available to the Contractors
at the time when the demand is made and any further facts which come to the Contractors’ attention before
security is provided. The arbitrator appointed under clause 5 hereof may, at any stage of the proceedings, order
that the amount of security be reduced or increased as the case may be.

4.5  Unless otherwise agreed such security shall be provided (i) to the Council (i) in a form approved by the Council
and {iii) by persons firms or corporations either acceptable to the Contractors or residentin the United Kingdom
and acceptable to the Cauncil. The Council shall nat be responsible for the sufficiency {whether in amount or
otherwise) of any security which shall be provided nor the default or insolvency of any person firm or corparation
providing the same.

4.5  The owners of the vessel including their servants and agents shall use their best endeavaurs to ensure that none
of the propetty salved is released until secutity has been provided in respect of that propetty in accordance with
clause 4.5.

4.7 Until security has been provided as aforesaid the Cantractors shall have a maritime lien on the property salved
for their remuneration.

4.8  Until security has been provided the property salved shall not without the consent in writing of the Contractors
{which shall not be unreasonably withheld) be removed from the place to which it has been taken by the
Contractors under clause A. Where such consentis given by the Contractors on condition that they are provided
with temporary secutrity pending completion of the voyage the Contractors’ matitime lien on the propetty salved
shall remain in force to the extent necessary to enable the Cantractors to campel the provision of security in
accordance With clause 4.5.

4.9 The Contractars shall not arrest or detain the property salved unless:

{i) security is hot provided within 21 days after the date of the termination of the services or
(i) they have reason to believe that the removal of the property salved is contemplated contrary to clause
4.8. or

(i) any attempt is made ta remove the property salved contrary to clause 4.8.

Appointment of Arbitrators

5.1 Whether or not security has been provided {and always subjsct to Clause 6.5 and 10.8 below) the Council
shall appoint an arbitrator {(*the Arbitrator”) upon receipt of a written request provided that any party requesting
such appointment shall if required by the Council undertake to the Council's reasonable satisfaction to pay the
reasonable fees and expenses of the Council and those of the Arbitratar and the Appeal Arbitrator.

5.2 TheArhitrator, the Appeal Arbitrator and the Council may charge reasonable fees and expenses far their services
whether the arbitration proceeds to a hearing or not and all such fees and expenses shall be treated as part of
the costs of the arhitration.

Arbitratiaon Procedure and Arhitrators Powers

6.1 The arbitration shall be conducted in accordance with the Procedural Rules approved by the Council ("Lloyd’s
Procedural Rules™) in force at the date of the LOF agreement.

6.2  The arhitration shall take place in London unless (i) all represented parties agree to some other place for the
whole or part of the arbitration and {ii) any such agreement is approved by the Arbitrator on such terms as to the
payment of the Arbitrator’s travel and accommodation expenses as he may see fit ta impose.
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6.3

6.4

6.5

6.5

6.7

6.8

The Arhitrator shall have power in his absolute discretion to include in the amount awarded to the Contractors
the whole or part of any expenses reasonably incurred by the Contractors in:

(i) ascertaining demanding and obtaining the amount of security reasonably required in accordance with
clause 4.5

(i) enforcing and/or pratecting by insurance or otherwise or taking reasonable steps to enforce and/or
protect theirlien

The Arbitrator shall have power to make but shall not be bound to make a consent award between such parties
as so consent with or without full arbitral reasans

The Arbitratar shall have power to make a provisional or interim award or awards including payments on account
on such terms as may be fair and just

The Arbitrator shall be entitled to satisfactary security for his reasonable fees and expenses, whether such fees
and expenses have been incurred already or are reasonably anticipated. The Arbitrator shall have the power
to order one or more of the parties to provide such security in a sum or sums and in a form to be determined by
the Arbitrator. The said power may be exercised from time to time as the Arbitrator considers appropriate.

Awards in respect of salvage remuneration or special compensation {including payments on account) shall
be made in the currency specified in Box 4 orin United States dollars if no such alternative currency has been
agreed.

The Arbitrator’s Award shall {subject ta appeal as provided in clause 10) be final and binding on all the parties
concerned whether they were represanted at the arhitration or not and shall be published by the Council in
London.

Representation of Parties

7.1

7.2

7.3

Any party to the Agreement who wishes to be heard or to adduce evidence shall appaint an agent or
representative ordinarily resident in the United Kingdom to receive correspondence and notices for and on
behalf of that party and shall give written notice of such appointiment to the Council.

Service on such agent or representative by letter, e-mail or facsimile shall he desmed to be good service on the
party which has appointed that agent or representative.

Any party wha fails to appoint an agent or representative as aforesaid shall be deemed to have renaunced his
right to be heard or adduce evidence.

Interest

8.1

8.2

8.3

Unless the Arbitrator in his discretion othetwise decides the Contractors shall be entitled to interest on any sums
awarded in respect of salvage remunaration or spacial compensation {after taking into consideration any sums
already paid to the Contractors on account) from the date of termination of the services until the date on which
the Award is published by the Council and at a rate to be determined by the Arbitrator.

In ordinary circumstances the Contractors’ interest entittement shall be limited to simple interest but the Arbitrator
may exercise his statutory power to make an award of compound interest if the Contractors have been deprived
of their salvage remuneration or special compensation for an excessive period as a result of the Owners' gross
misconduct orin other exceptional circumstances.

If the sum{s) awarded to the Contractors (including the fees and expenses referred to in ¢lause 5.2) are not paid
to the Contractors or to the Council by the payment date specified in clause 11.1 the Contractars shall be entitled
to additipnal interast on such outstanding sums from the paymant date until the date paymeant is received by the
Contractors or the Council both dates inclusive and at a rate which the Arbitrator shall in his absolute discretion
determing in his Award.

Currency Correction

In considering what sums of money have been expended by the Contractors in rendering the services and/or in fixing
the amount of the Award and/or Appeal Award the Arbitrator or Appeal Arhitratar shall to such an extent and insofar as
it may be fair and just in all the citcumstances give effect to the consequences of any change or changes in the relevant
rates of exchange which may have nccurred between the date of termination of the services and the date on which the
Award or Appeal Award is made.

Appeals and Cross Appeals

10.1

10.2

10.3

10.4

Any party may appeal from an Award by giving written Notice of Appeal ta the Council provided such natice is
received by the Council no later than 21 days after the date on which the Award was published by the Council.

On receipt of a Notice of Appeal the Council shall refer the appeal to the hearing and determination of an appeal
arbitrator of its choice ("the Appeal Arbitrator”).

Any party who has not already given Notice of Appeal under clause 10.1 may give a Notice of Cross Appeal to
the Council within 21 days of that party having been nolified that the Council has received Notice of Appeal from
another party.

Notice of Appeal or Cross Appeal shall be given to the Council by letter, e-mail or facsimile.
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10.5

10.8

10.7

10.8

10.9

If any Notice of Appeal or Notice of Crass Appeal is withdrawn prior to the hearing of the appeal arbitration,
that appeal arbitration shall nevertheless proceed for the purpose of determining any matters which remain
outstanding.

The Appeal Arbitrator shall conduct the appeal arbitration in accordance with Lloyd's Procedural Rules so far
as applicable to an appeal.

In addition to the powers conferred on the Arbitrator by English law and the Agreement, the Appeal Arbitrator

shall have power to:

{i) admit the evidence or information which was before the Arbitrator together with the Arbitrator's Notes
and Reasons for his Award, any transcript of evidence and such additional evidence or information as
he may think fit;

{ii) confirm increase or reduce the sum{s) awarded by the Arbitrator and to make such order as ta the
payment of interest on such sum{s) as ha may think fit;

(il confirm revoke arvary any order and/or declaratory award made by the Arbitratar;

{iv)  award interest on any fees and expenses charged under clause 10.8 from the expiration of 28 days after
the date of publication hy the Council of the Appeal Arbitrator's Award until the date payment is received
by the Council both dates inclusive.

The Appeal Arbitrator shall be entitled to satisfactory security for his reasonable fees and expenses, whether
such fees and expenses have heen incurred already or are reasonably anticipatad. The Appeal Arbitratar shall
have the power to order one ar mare of the parties to provide such security in a sum or sums and in a farm to be
determined by the Appeal Arbitrator. The said power may be exercised from time to time as the Appeal Arbitrator
cohsiders appropriate.

The Appeal Arhitrator's Award shall be published by the Council in Londan.

Provisions as to Payment

11.1

11.8

When publishing the Award the Council shall call upon the party or parties concerned to pay all sums due from
them which are quantified in the Award {including the fees and expenses referrad to in clause 5.2) not later than
28 days after the date of publication of the Award {"the payment date”)

If the sums referred to in clause 11.1 (or any part thereof) are not paid within 56 days after the date of publication
of the Award {or such longer periad as the Contractors may allow) and provided the Council has not received
Notite of Appeal or Notice of Cross Appeal the Council shall realise or enforce the security given to the Council
under clause 4.5 by or on behalf of the defaulting party or parties subject to the Contractors’ providing the Council
with any indemnity the Council may require in respect of the costs the Coungil may incur in that regard.

In the event of an appeal and upon publication by the Council of the Appeal Award the Council shall call upon
the party or parties concerned to pay the sum{s) awarded. In the event of non-payment and subject to the
Contractors providing the Council with any costs indemnity required as referred to in clause 11.2 the Council
shall realise or enforce the security given to the Council under clause 4.5 by or an behalf of the defaulting

party.

If any sum{s) shall become payable to the Contractors in respect of salvage remuneration or special
compensation {including interest and/or costs) as the result of an agreement made between the Contractors
and the Owners or any of them, the Council shall, if called upon to do so and subject to the Contractors providing
to the Council any costs indemnity required as referred to in clause 11.2 realise or enforce the security given to
the Council under clause 4.5 by or on behalf of that party.

Where {i) ho security has been provided to the Council in accordance with ¢lause 4.5 or (i) no Award is made
by the Arbitratar ar the Appaal Arbitrator {as the case may be) because the parties have been able to settls all
matters in issue between them by agreement the Contractors shall be responsible for payment of the fees and
expenses referred to in clause 5.2. Payment of such fees and expenses shall be made to the Council within 28
days of the Contractors or their representatives receiving the Council’s invoice failing which the Council shall
he entitled to interest on any sum outstanding at UK Base Rate prevailing on the date of the invoice plus 2% per
annum until payment is received by the Council,

If an Award or Appeal Award directs the Contractors to pay any sum to any other party or parties including the
whole or any part of the costs of the arbitration and/or appeal arbitration the Council may deduct from sums
received by the Council on behalf of the Contractors the amount{s) so payable by the Contractors unless the
Contractors provida the Council with satisfactory security to mast their liahility.

Save as aforesaid every sum received by the Council pursuant to this clause shall be paid by the Council to the
Contractors or their representatives whose receipt shall be a good discharge forit.

Without prejudice to the provisions of clause 4.5 the liability of the Council shall be limited to the amount of
security provided to it.

Awards

12.1

The Council will ardinarily make available the Award or Appeal Award and Reasons an www.lloydsadency.com
{the website) except where the Arbitrator or Appeal Arhitrator has ordered, in response to representations by
any party to the Award or Appeal Award, that there is a good reason for deferring or withholding them. Any party
may make such representations to the Arbitrator provided a written notice of its intention to do sois received
by the Council nolater than 21 days after the date on which the Award or Appeal Award was published by the
Council and the representations themselves are submitted in writing to the Arbitrator or Appeal Arbitrator within
21 days of the date of the notice of intention.
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12.2  Subjectto any order of the Arbitrator or Appeal Arbitrator, the Award, or Appeal Award, and Reasons will be made
available on the website as soon as practicable after expiry of the 21 day period referred to in clause 12.1.

12.3  Inthe event of an appeal being entered against an Award, the Award and Reasons shall not be made available
on tha website until either the Appeal Arbitrator has issued his Appeal Award or the Naotice of Appeal is withdrawn
subject always to any order being made in accaordance with clause 12.1.

Special Provisions

These Special Provisions shall apply to salved cargo insofar as it consists of laden containers.

13

14

15

The parties agree that any carrespondence or notices in respect of salved cargo which is not the subject of
representation in accordance with Clause 7 of these Rules may be sent to the party or parties who have provided
salvage security in respect of that property and that this shall be deemed to constitute proper notification to the ownars
of such property.

Subject ta the express approval of the Arhitrator, where an agreement is reached between the Contractors and the
owners of salved cargo comprising atleast 75% by value of salved cargo represented in accordance with Clause 7 of
these Rules, the same agresment shall be binding on the owners of all salved cargo wha were notrepresented at the
time of the said approval.

Subject to the express approval of the Arbitratar, any salved cargo with a value below an agreed figure may be omitted
from the salved fund and excused from liability for salvage where the cost of including such cargo in the process is likely
to be dispropartionate to its liability for salvage.

General Provisions

16

17

18

19

Lloyd’s documents: Any Award notice authority order or other document signed by the Chairman of Lloyd’s or any
person authorised by the Council for the purpose shall be deemed to have been duly made or given by the Council and
shall have the same force and effect in all respects as if it had been signed by every member of the Council.

Contractors' personnel and subcontractors

17.1  The Cantractors may claim salvage on behalf of their employess and any other servants or agents who
participate in the services and shall upon request provide the Owners with a reasonably satisfactory indemnity
against all claims by or liabilities to such employees servants or agents.

17.2  The Contractors may engage the services of subcontractors for the purpose of fulfilling their obligations under
clauses Aand B of the Agreement but the Contractors shall nevertheless remain liable to the Owners for the
due performance of those obligations.

17.3 Inthe event that subcontractors are engaged as aforesaid the Contractars may claim salvage on behalf of
the subcantractors including their employees servants or agents and shall, if called upon so to do provide the
Owners with a reasonably satisfactory indemnity against all claims by or liahilities to susch subcontractors their
employees servants or agents.

Disputes under Scopic Clause

Any dispute arising out of the Scopic Clause {including as to its incorporation or invocation) or the operations thereunder

shall be referred for determination to the Arbitrator appointed under clause 5 hereof whase Award shall be final and

binding subject to appeal as provided in clause 10 hereof.

Lloyd’s Publications

Any guidance published by ar on behalf of the Council relating ta matters such as the Convention the warkings and
implementation of the Agreement is for information only and forms no part of the Agreement.
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LLOYD’S STANDARD FORM Of SALVAGE AGREEMENT

(Approved and Published by the Council of Lloyd’s)

PROCEDURAL RULES

(pursuant to Clause | of LOF 2000)

1 Arbitrators Powers

In addition to all powers conferred by the Arbitration Act 1996 (aor any amendment thereof) the Arbitratar shall

have power:

a to admit such oral or documentary evidence or information as he may think fit;

b to conhduct the arbitration in such manner in all respects as he may think fit subject to these Procedural
Rules and any amendments thereto as may fram time to time be approved by the Council of Llayd's
{“the Council™;

¢ to make such orders as to costs, fees and expenses including those of the Council charged under clauses
5.2 and 10.8 of the Lloyd's Standard Salvage and Arbitration Clauses ("the LSSA clauses™) as may be fair
and just;

d to direct that the recoverable costs of the arbitration or of any part of the procesdings shall be limited to a
specified amount;

e (o make any orders required to ensure that the arbitration is conducted in a fair and efficient manner
consistent with the aim to minimise delay and expense and to arrange such meetings and determine all
applications made by the parties as may be necessary for that purpose;

f to conduct all such meetings by means of a conference telephone call if the parties agree;

g on his own initiative or on the application of a party to carrect any award {whether interim provisional or

final) or to make an additional award in order to rectify any mistake error or omission provided that {i) any
such correctian is made within 28 days of the date of publication of the relevant award by the Council {ii)
any additional award required is made within 56 days of the said date of publication ar, in either case, such
langer period as the Arbitrator may in his discretion allow.

2 Preliminary Meeting

a

Within B weeks of being appointed or so soon thereafter as may be reasonable in the circumstances, the
Arbitrator shall convene a preliminary meeting with the represented parties for the purpose of giving
directions as to the manner in which the arbitration is to be conducted.

The Arbitrator may dispense with the requirement for a preliminary meeting if the represented parties agree
a consent order for directions which the Arbitrator is willing to approve. For the purpose aof obtaining such
approval, the Arbitrator must be provided by the contractors or their representatives with a brief summary of
the case in the form of a check list, any other party providing such comments as they deem appropriate so
that the Arbitrator is placed in a position to decide whether to approve the consent order.

In determining the manner in which the arbitration is to be conducted, the Arbitrator shall have regard to:

i the interests of unrepresented patties;

ii  whether some form of shortened and/or simplified procedure is appropriate including whether the
arbitration may be conducted on documents only with concise written submissions;

iii the overriding objectives set out in clause 2 of the LSSA clauses.

Order for Directions

Unless there are special reasons, the initial order for directions shall include:-

a
b
c

a date for disclosure of documents including withess statements {see Rule 4);
a date for proof of values;

a date by which any party must identify any issue(s) in the case which are likely to necessitate the service
of pleadings;

a date for a pragress meeting ar additional progress meetings unless all represented parties with
reasonable notice agree that the same is unnecessary;
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unless agreed by all represented parties to be premature, a date for the hearing and estimates for the time
likely ta be required by the Arbitrator to read evidence in advance and for the length of the hearing;

any ather matters deemed by the Arbitrator ar any party to be appropriate to be included in the initial order.

4 Disclosure of documents

Unless otherwise agreed aor ordered, disclosure shall be limited to the following classes of dacument:

a

[ T = T B =

lags and any other contemporaneous recards maintained by the shipowners persannel and personnel
employed hy the Contractors {including any subcontractors) and their respective surveyors or consultants
in attendance during all or part of the salvage services;

working charts, photographs, video or film recards;
contemporaneous reports including telexes, facsimile messages or prints of e- mail messages;
survey repors;

documents relevant to the proof af:

i out of pocket expenses

ii  salved values

iii the particulars and values of all relevant salving tugs or ather craft and equipment

statements of witnesses of fact or other privileged documents on which the party wishes to rely.

5 Expert Evidence

a No expert evidence shall be adduced in the arbitration without the Arbitrators permission.

b The Arhitrator shall hot give such permission unless satisfied that expert evidence is reasonhably hecessary
for the proper determination of an issue arising in the arbitration.

¢ No party shall he given permission to adduce evidence from more than ohe expett in each field requiring
expert evidence save in exceptional circumstances.

d Any application for permission to addusce expert evidence must be made at the latest within 14 days after
disclosure of relevant documents has been effected.

6 Mediation

The Arbitrator shall ensure that in all cases the represented parties are informed of the benefit which might be
derived from the use of mediation.

7 Hearing of Arbitration

a

In fixing or agreeing to a date for the hearing of an arbitration, the Arbitratar shall not unless agreed by all
represented parties fix or accept a date unless the Arbitrator can allow time to read the principal evidence
in advance, hear the arbitration and produce the award to the Council for publication in not more than 1
mohnth from conclusion of the hearing.

The date fixed for the hearing shall be maintained unless application to alter the date is made ta the
Arbitrator within 14 days of the completion of discovery or unless the Arbitrator in the exercise of his
discretion determines at a later time that an adjournment is necessary or desirable in the interests of justice
or fairness.

Unless all parties represented in the arbitration agree otherwise the Arbitrator shall relinquish his
appointment if a hearing date cannot be agreed, fixed or maintained in accordance with rule 7{a) and/or (b)
abave due to the Arbitrator's commitments. In that event the Council shall appaoint in his stead another
arbitrator who is able to meet the requirements of those rules.

8 Appeals

a

b

All references in these Rules to the Arbitrator shall include the Arbitrator on Appeal where the
aircumstances so permit.

In any case in which a party giving notice of appeal intends to cantend that the Arbitrator’'s findings on the
salved value of all or any of the salved property were erroneous, or that the Arbitrator has erred in any
finding as to the person whose property was at risk, a statement of such grounds of appeal shall be given
in or accompanying the notice of appeal.

In all cases grounds of appeal or cross-appeal will be given to the Arbitrator on Appeal within 21 days of
the notice of appeal or cross- appeal unless an extension of time is agreed.

Any respondent to an appeal who intends to contend that the award of the QOriginal Arbitrator should be
affirmed on grounds other than those relied upon by the Original Arhitrator shall give notice to that effect
specifying the grounds of his cantention within 14 days of receipt of the grounds of appeal mentioned in {c)
abave unless an extension of time is agreed.

5.9.1980 17.5.1984 1.1.1995
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Appendix C —SCOPIC Clause

1.8.1889
1.9.2000
1.1.2005
1.7.2007
1.1.2011

SCOPIC 2011

SCOPIC CLAUSE

General

This SCOPIC clause is supplementary to any Lloyd's Form Salvage Agresment “No Cure - No Pay’ {"Main Agreement”) which
incorparates the provisions of Article 14 of the International Canvention an Salvage 1989 (“Article 14"). The definitions in the Main
Agreement are incorporated into this SCOPIC clause. If the SCOPIC clause is inconslstent with any provislons of the Maln Agreement
or inconsistent with the law applicable hereto, the SCOPIC clause, once invoked under sub-clause 2 hereof, shall override such other
provisions to the extent hecessary to give business efficacy to the agreement. Subject to the provisiohs of sub-clause 4 hereof, the
method of assessing Speclal Compensation under Convention Article 14(1) ta 14{4) inclusive shall be substituted by the method of
assessment set out hereinafter. If this SCOPIC clause has been Incarporated into the Main Agreement the Contractar may make no
claim pursuant to Article 14 except in the circumstances described in sub-clause 4 hereof. For the purposes of liens and time limits the
services hereunder will be treated in the same manner as salvage.

Invoking the SCOPIC Clause

The Contractor shall have the option to Ihvoke by written notice to the owners of the vessel the SCOPIC clause set out hereafter at
anhy time of his choosing regardless of the circumstances and, in particular, regardless of whether or hot there is a “threat of damage
to the environment”. The assessment of SCOPIC remuneration shall commanece from the time the written natice is given to the awners
of the vessel and services rendered before the said written notice shall not be remunerated under this SCOPIC clause at all but in
accordance with Convention Article 13 as incorporated inta the Main Agresment (“Article 137).

Security for SCOPIC Remuneration

0] The owners of the vessel shall provide to the Contractor within 2 working days {=xcluding Saturdays and Sundays and
holidays usually observed at Llayd's) after receiving written natice from the contractor invoking the SCOPIC clause, a bank
guarantee or P&I Club letter {hereinafter called “the Initial Security”) ih a form reasanably satisfactory to the Contractor
providing security for his clalm for SCOPIC remuneration in the sum of US$3 million, inclusive of Interest and costs.

(i) If, at any time after the pravisloh of the Initial Security the owners of the vessel reasohably assess the SCOPIC remuneration
plus Intsrest and costs dus hereunder to be less than the securlty in place, the owners of the vessel shall be entitled to require
the Contractor to reduce the security to a reasonable sum and the Contractor shall be obliged to do so once a reasonable sum
has been agreed.

(i) If at any time after the pravislon of the Initial Securlty the Contractor reasonably assesses the SCOPIC remuneration plus
interest and costs due hereunder to be greater than the security In place, the Contractor shall be entitled to require the owners
of the vessel to increase the security to a reasonable sum and the owners of the vessel shall be ohliged to do so once a
reasonhable sum has beeh agreed.

(iv) In the absence of agreement, any dispute concerning the proposed Guarantor, the form of the security or the amount of any
reductlan ar increase in the security In place shall be resolved by the Arbitrator.

Withdrawal

If the owners of the vessel do nat pravide the Inltial Security within the said 2 working days, the Contractor, at his option, and an giving
notice to the owners of the vessel, shall be entitled to withdraw from all the provisions of the SCOPIC clause and revert to his rights
under the Main Agreement including Article 14 which shall apply as if the SCOPIC clause had not existed. PROVIDED THAT this right
of withdrawal may only be exercised if, at the time of giving the said natice of withdrawal the owners of the vessel have still not
provided the Initial Securlty or any alternative security which the owners of the vessel and the Contractor may agres wlll be sufficlent.

Tariff Rates

(i) SCOPIC remuneration shall mean the total of the tarlff rates of personnel; tugs and other craft; portable salvage equipment;
aut of pocket expenses; and bonus dus.

(i) SCOPIC remuneration in respact af all personnel; tugs and other craft; and portabls salvags eguipmeant shall be assessad on

a lime and materlals basls in accordance with the Tariff set out in Appendix “A". This tarlff will apply until reviewed and
amended by the SCOPIC Committes in atcordance with Appendix B{1){b). The tariff rates which will be used to calculate
SCOPIC remuneration are those in force at the time the salvage services take place.

(iii) “Out of pocket” expenses shall mean all those monies reasonably paid by or for and an behalf of the Contractor to any third
party and in particular includes the hirs of men, tugs, other craft and squipment used and other sxpensss reasonably
necessary for the operation. They will be agreed at cost, PROVIDED THAT:

{a) If the expenses relate to the hire of men, tugs, ather craft and equipment from another ISU member or their affiliate(s),
the amount due will be calculated on the tariff rates set out in Appendix "A” regardless of the actual cosl.
{b) If men, tugs, other sraft and equipment are hired from any party who is not an ISU member and the hire rate is greater

than the tarlff rates referred to In Appendix "A” the actual cost will be allowed in full, subject to the Spedial Casualty
Representative (“SCR") belng satisfied that in the particular circumstances of the case, it was reasonable for the
Contractor to hire such items at that cost. If an SCR s not appointed or if there Is a dispute, then the Arbitrator shall
decids whether the expense was reasonable in all in the circurnstances.

{c) Any aut of pocket expense incurred during the course of the service in a currency other than US dallars shall for the
purpose of the SCOPIC clause be converted ta US dallars at the rate prevailing at the terminatlon of the services.
{Iv) In addition to the rates sst out above and any aut of pocket expenses, the Cantractor shall be entitled ta a standard bonus of

25% of those rates except that if the oul of pocket expenses described In sub-paragraph 5{iii){b) exceed the appllcable tariff
rates ih Appendix “A" the Contractor shall be entitled to @ bohus such that he shall receive In total

{a) The actual cost of such men, tugs, other craft and equipment plus 10% of the cost, or

(b) The tariff rate for such men, tugs, other craft and equipment plus 25% of the tariff rate whicheveris the greater.

Article 13 Award

(i) The salvage services under the Maln Agreement shall continue to be assessed In accordance with Artlcle 13, even if the
Contractor has invoked the SCOPIC clause. SCOPIC remuneration as assessed under sub-clause 5 above will be
payable only by the owners of the vessel and only to the extent that it exceeds the tatal Article 13 Award {or, if none, any
potsntial Articls 13 Award) payable by all salved interests {including cargo, bunksrs, lubricating oil and stores) befars currsncy
adjustment and before interest and costs even if the Article 13 Award ar any part of It is not recovered.

(in In the event of the Article 13 Award or settlement belhg ih a currency other than United States dollars it shall, for the purposes
of the SCOPIC clause, be exchanged at the rate of exchange prevailing at the termination of the servicss under the Main
Agresment.
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13.

14.

15.

16.

(i) The salvags Award under Article 13 shall not be diminished by reason of the exception to the principle of “No Cure - No Pay”
in the form of SCOPIC remuneration.

Discount

If the SCOPIC clauss is invoked under sub-clause 2 harsof and the Artlcle 13 Award or settlemsnt {before currency adjustment and
before interest and costs) under the Main Agreement is greater than the assessed SCOPIC remuneration then, notwithstanding the
actual date on which the SCOPIC remuneration provisiohs were ihvoked, the said Article 13 Award or ssttlament shall be discounted
by 25% of the difference betwesn the said Aricle 13 Award or settlemant and the amount of SCOPIC remuneration that would have
been assesssed had the SCOPIC remunsration pravisions been Invaked an the first day of the services.

Payment of SCOPIC Remuneration
) The date for payment of any SCOPIC remuneration which may be due hereunder wlll vary according to the circumstances.

{a) If there Is no patential salvage award within the meaning of Arlicle 13 as incorporated inta the Main Agreement then,
subject to Appendix B{(5){c){iv), the undlsputed amount of SCOPIC remuneration due hereunder will be paid by the
owners of the vessel within 1 maonth of the presentation of the clain. Interest on sums due will accrue from the dats of
termination of the services until the date of payment at the US prime rate plus 1%.

{b) If there Is a claim far an Article 13 salvage award as well as a claim for SCOPIC remuneratian, subject to Appendix
B{5){c){iv), 75% of the amount by which the assessed SCOPIC remuneration exceeds the total Article 13 security
demanded from ship and cargo will be pald by the owners of the vessel within 1 manth and any undisputed balance
paid when the Article 13 salvage award has been assessed and falls due. Interest will accrue fram the date of
termination of the services until the date of payment at the US prims rate plus 1%.

(i) The Gontractor hereby agrees to glve an indemnity in a form acceptable to the owners of the vessel In respect of any
overpayment in the avent that the SCOPIC remuneration due ultimately proves to be less than the sum paid on account.

Termination

(i) The Cantractor shall be entitled to terminate the services under the SCOPIC clause and the Main Agreement by written notlce
to owners of the vessel with a copy to the SCR {if any) and any Special Representative appointed if the total cost of his
services to date and the services that will be needed to fulfil his obligations hereunder to the property {calculaied by means of
the tariff rate but before the bonus conferred by sub-clause 5{iii) hereof) will exceed the sum of:

{a) The value of the property capable of being salved; and
{b) All sums to which he will be entitled as SCOPIC remuneration
(i) The owners of the vessel may at any time terminate the obligation 1o pay SCOPIC remuneration after the SCOPIC clause has

heen invokad under sub-clause 2 hersof provided that the Contractor shall be entitled to at least 5 clear days’ natice of such
termination. In the svent of such terminatlon ths assessment of SCOPIC remunseratian shall taks into account all moniss dus
under the tariff rates set out in Appendlx A hersof including time for demabllisation to the extent that such time did reasonably
exceed the 5 days' notice of 1ermination.

{iil) The termination provislons contained in sub-clause 9(i) and 9(il) above shall only apply if the Contractor Is not restrained from
demabilising his equipment by Gavernment, Local or PortAutharities or any other officially recognised body having jurisdiction
aver the area whers the services are being rendered.

Duties of Contractor
The duties and liabilitles of the Contractor shall remain the same as under the Main Agreemeant, namely to use his best endeavours to
salve the vessel and property therson and In so doing to prevent or minimise damage to the enviranment.

Article 18 — 1989 Salvage Convention

The Cantractor may be deprived of the whale or part of the payment due under the SCOPIC clause to the extent that the salvage
operations thereunder have become necessary or more difficult or more prolonged or the salved fund has been reduced or
axtinguished bacause of fault or naglact on its part or if the Cantractor has been guilty of fraud or other dishonast conduct.

Special Casualty Representative {“SCR"”)

Once this SCOPIC clause has been Invoked In accordance with sub-clause 2 hereof the owners of the vessel may at their sole optlon
appoint an SCR to attend the salvage operation in accordance with the terms and conditions set out In Appendix B. Ahy SCR so
appointed shall not be called upon by any of ths partiss hereto to give evidence relating to non-salvage issues.

Special Representatives

At any time after the SCOPIC clause has been Invoked the Hull and Machinery underwritar (of, if more than ong, the lead undarwritar)
and one ownsr ar undsrwriter of all or part of any cargo on board the vessel may =ach appolnt ane special representative {herslnaftar
called respectively the "Special Hull Representative™ and the "Spegial Cargo Representative” and collectively called the “Special
Representatives™) at the sole expense of the appointor to attend the casualty to observe and report upon the salvage operation oh the
terms and conditions set out in Appendix C hereof. Such Special Representatives shall be technical men and nat practising lawyers.

Pallutian Prevention
The assessment of SCOPIC remuneration shall include the prevention of pollution as well as the remaoval of pollution in the immediate
viclnity of the vesssl insafar as this is nacessary for the proper exscutlon of the salvage but not otherwise.

General Average

SCOPIC remuneration shall not be a General Average expense to the exdent that It exceeds the Articls 13 Award; any liahility to pay
such SCOPIC remuneration shall be that of the Shipowner alons and no claim whether direct, Indirect, by way of indemnity or
recourse or otherwise relating to SCOPIC remuneration in excess of the Article 13 Award shall be made in General Average or under
the vessel’'s Hull and Machinery Pollcy by the owners of the vessel.

Any disputs arlsing out of this SCOPIC claugs ar the operations thersunder shall be refarrsd to Arbitratlon as provided for under the
Main Agreement.
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APPEMDIX & (SCORIC)

EERSONNEL

i

i

il

The dadly tarill raie, or peo rala for part theneof, for personnael reasonably engaged on the comieol, includng ary Feoessany
time: in procesdSng 1o ared returning from the casualy, shall ba as follows:

Dffice: adminisiradon, inchading communicadons UEE1 2TE
Ealvage Mastor LISE1 500
Haval Archibec! or Sakage OfficenEnginaer UES1,585
Agsiztart Salage OMcenEnginsar UEE1.2T
Diving Supervisor LES1 270
HEE gualifisd dvar o his egulvalen b esduding sateradon or mied gas drivers US51.140
{whose rate should be agresd with tha BCR or delermined by S Arbiiralor)

Ealvago Foreman USE S50
Riggars, Fitlers, Equipmant Opssranors uss Ted
Spacialis! Advisomn — Firn Fiohters, Chamicals, Polludon Conmrol UEE1 ZTE

Thee oresws of fugs, and ofwer orall, normally aboard Tal ey o cralt for the punpose of iis cuslomany work ans included in the
@A rase for that dsg oF orafl bul when boecaute of the nalre andion location of o senvices 0 ba rendened, B is a legal
reaairemant for an addbional cresy mesmbar or members o b aboand the g o orall, the cost of such addisonal crew will be
pakd

The raies for ary personee] nol sef oot abosss shal b agresd with the SCR or, faling agresmant, b delominsd By the
Artitralor.

Far this avoidanci of doubt, perscnnel ane roascnably engagod on T contract within the maaning of Appendy A sub-claisa
Aja) herool T, in addiion o working, they ane ealing, skeeping o othersise nesting on slie o iraveling jo o Trom the she;
parsonned who fall @l or 2o injuned whiks reasonably angaged on tha conract shall b changed for ot th approprians daily il
rafe until thay are desmobilised but only # i was reasonable io mobilse Tem n e st place.

SCOPIC remanaration shal cease 10 acorue in respoedt of parsonne who dis on site from the dale of death.

TLMGE AMD OTHER CRAFT

al

=]

i)

(1] Tiags, which shal indude sakage fugs, harhbour ugs, andhar Faedling lugs, coasialivoean iowing lugs, ofl-shore
Suppor oral, aned 2w ofFe wenrk Bt in escoss of 500 buhp., shall e charged at the folosing rates, sclske of
fual or kibeicating o, for each day, or peo rala for part Pereod, thal Fey ane easorably engaged in B services,
including procescing Dwands e casualty from e lugs koealion when SCOPIC & invoked o when the Lgs are
mobdised (whichewar i the kaler] and from the ugs poshion whan tair invebaamen in T sendcos terminales o a
ressnnable boalon hoin] dus regard B ol employment immeSalely pror o ther invekament in T serims
and starding by on the basls ol thsr cortificanied bohpo

For asch b hop. up o 5000 bohp. UESS2 BO
For asoh bohop. betwesn 5 001 & 12000 boh.p. UESZ.00
For asoh bohop. betwessn 12,0071 & 30,000 bhpo UES1.40
For asch b.hop. over 20,000 bhp UESD. T
(11 Any ug which has aboard ceriifed fiee fighling equipment shall, in addion 1o T above rates, ba paid:

IS $E90 par day, OF Pro rata for par feeeal, if aquipped with Fi F 0.5
USS$1.375 per day, oF pro rafa for pard herecd, I equipped i Fi F 10

for that periced In which the tug is engaged in fine Nighling recessiating the use of o cerified fire Tighting

equipment.

(1h] m:.-tlglﬂmtmﬁdni'lm-{:ﬂn":rﬂ,lﬂmmr—mtmmtﬂi,ﬂ'!mm,u’pmmh
par thereol, whan forcing oF broaking e during e course of sorvices induding proceeding i and pelurmiing feom
thiz casualty.

i) Fuoir e purposes of paragraph 2al) hereo! tugs shal be remmunerabed for any reasonable delay or deviaSon for

tha purposes. of taking on board essondal sakage Squipment, provisions of personnal which the Coniraoor
reasonably anticipates hi shall require inoendening the sorviees which would not roemally Be foand on vessals of
this fugs sz and fypa.

Any launch or work boal of kss than 500 b.hop, shall, escliskae of fuel and lubhcating ol, B charged at a rate of US4 AE for
mach Bhp.

ANy citer cra®, rot fallng witin the aboes definitions, shall b chargod Ouf 2t & Market rats for thal orait, aechusise of ful and
lutwicaling oil, such. rate i ba agroad wit the SCR or, faling agresmant, delemined by S Arbinalor.

Al il and kebricating ofl Consumad Suing the sendoes shal be pakd &t oot of replacemant and shall b troaied 85 & oot ol
pockot axponse .

Fior the: avoidanos of doubl, fe abose rates shall fot indute any porable salvags eydpment rormally aboand $ fug o oraft
and such equipmant shal be reafed in the same manner & porable salvage ejuipment and the Conraciors shal be
redmbiLirsdsd in respict Mereod in aoomrdsnoo wih Appenx A paragraphs 3 and 4(F) and () heneol.

SCOPIC remursaeradon shall oease b acorue in respect of ugs and ofes orafl which become 2 commancial iolal less fom the
disln thay SInp boing engaged @ T sovicos plus & reasonablks period for Semobilsation [ appropriate) PROAVIDED that such
SCOFIC remuneration in respect of demoblisation shall only be pargable if T commarncial intal kess anses whilst engaged in
thia services and through no faull of thie Conlraciors, Tair sernvanis, agenis or sub-roninacion.
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FORTAELF SALVAGE EQUIPMENT

{a) The daily tarifl, or pro rata for part thereol, for all porfable salvage equipment reasonably engaged dusing Be services,
inciuding
any lime necessany Tof mobdisalion and demobilisalion, shall be as Tollows:
Epipsment Rale - US$  Eguisment Rale - USE
Generafors Protective Clothing/Safety Equipment
Up bes 50 kW 75 Breathing Gear 64
51 1o 120 KW 158 Harardous Environemeant Suit 126
121 1o 300 KW 253 Codler, Evaporative, 367, BE00 Cim, 110v 100
Ower 307 KW 443 Heater 55,0001 10,000 Biu 250
Gas Monilor, Four Gas Types 175
Compreassors Hilragen Generalor — 1500 SCFH @ B6%, 220v 2,450
PPE; Ascend@ingDescending package: 4 Man 350
1B5 Cim 180 FPE; Bunker Gear Phg: 1 Man 125
GO0 Cim 7 PPE; Chemical Suil Phg: Class A: 1 Man 145
1200 CHn SDE PPE; Chemical Suil Plg: Class B: 1 Man 25
Air Mamifold 13 PPE; Cold Weathar 1" Response Kil 35
Blower, 1,500, 1,076 PPE: Canfined Space Enlry 2 Man package, with 525
Comfmunications
Distribution Boards PPE, Survival Suil, Immersion 10
Ventilation Pkg: Vane Aosgal: 1,500 Chm 100
Up bo S0 kW TS Venlilation Pkg: Verilurd Type: 4,000 Cfm 118
5116120 KW 158
121 1o 300 KW 253 Eollution Confrol Equipment
Ower 307 KW 443
Hot Tap Machine, inchuding support equipment 1,285
Hoses: Per G Metres or 20 Fesl Oil Boodn, 247, per 10 melnes ]
0il Boom, 367, per 10 metnas 126
Air Hoge 0il Boorn, 487, per 10 mebnes 246
£ 5 BallasiiFusl siorage Bins uplo 10,000 Rres 75
.l 10 BallastFuel storage Bins 10,000 (o 25,000 §bres 100
Layfial BallastiFuel siorage Bins 25,000 1o 50,000 res 126
.l 14
4" 18 Pum| Ui
& 25
Eigid Ajr
¥l 19 i B85
3 22 x as
4 25 Yy 110
a" 32 Diiasal
a 38 ¥ B4
4 114
Miscellaneous ipemient 6" 152
Eleciical Submersibs
Air Bags, less than 5 lons [l 50 . 64
Air Bags 5 to 15 lons B 253 4 180
Adr Lin 4" 126 6" 758
A LiRG" 253 H Ll
Adr Lila" ar Ey 500
Air Tugges, up 1o 3 tons o5 Ly 758
Chain Saw 25 a° 1,285
Centainer handing package 200
Communicalions packsge 200 Li S 5
Diamage Stabiity Compuler and Saltware 35
Echa Sounder, portatile 32 Halagen syslem 100
Exienaion Ladder 5 Lighiling Siring, per 50 fesl 3z
Hydraulic Jack, ug 1o 50 lons 50 Light Tower B4
Hydraulic Jack, ug o 120 tons 95 Underwater Lighting System, 1,000 walls a5
Hydraulic Pawerpack up 1o 40kW B0
Hydraulic Powerpack T5kW B5 Winches
Pragsie washes, wabsr 316
Pressune washer, sleam Sro Up o 5 s, including 50 metres of wire 150
Rigging Package, heavy 506 Up o 10 tons, inchuding 50 melres of wine 175
Rigging Package, Bghl 253 Up ta 20 ans, including 50 melres of wire 250
Slesl band Saw 25
Tirfars, up io 5 tonmes 14 Fenders
Thesrral Imaging Carmera 316
Tool Package, per sl 220 Yakohama
Venllalion Packages 25 1.00rm. x 2.00m. a5
VHF Radia 14 2.50rm. x 5.50m. 180
Z Boal, inchuding aulboard up o 14 feal 253 350 x 6.50m. nr
Z Boal, ncluding oulboard ever 14 feel 443 Low Pressure Inflatable
3 metnes ]
Diving Equipment G melres 88
9 metnes 180
High Pressure Comprassor 3500 psiliT Cim 200 12 mabnas JE
High Pressure Comgressor S500 psilS Cfm 115 16 rmeles HE
Descompression Chamber with MedSeal Lock 325
Decompréassaon Chambear: Two Man, induding compressor 632 Shackles
Decompressann Chamber: Four Man, including compressse 8B5S
Hol Water Diving Assembly 36 Up to 50 bonnes 13
Underwater Magrets 25 51 1o 120 lonnes 25
Underwater Dl 23 121 to 200 tonmes 38
Shallow VWater Dive Spread 2B5 Oever 200 lomnes B4
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Equipment Rate = USS Equipment Rate — US$

Nelding & Cutting Equi S Eaul

Boit Gun 380 12" Container 3z

Oxy-acetylene Surface Cutting Gear 32 20" Container 50

Underwater Cutting Gear 64

Underwater Welding Kit 64

250 Amp Welder 190

400 Amp Welder 253

(b) Any portable salvage equipment engaged but not set out above shall be charged at a rate to be agreed with the SCR or,
failing agreement, determined by the Arbitrator.

{c) The total charge (before bonus) for each item of portable salvage equipment, owned by the contractor, shall not exceed the
manufacturer's recommended retail price on the last day of the services multiplied by 2.0.

(d) Compensation for any portable salvage equipment lost or destroyed during the services shall be paid at the replacement cost.
(Provided that the total of such compensation and the daily tariff rate (before bonus) in respect of that item does not exceed
the actual cost of replacing the item at the Contractor's base with the most similar eguivalent new item muiltiplied by 2.5.)

(e) All consumables such as welding rods, boiler suits, small ropes etc. shall be charged at cost and shall be treated as an out of
pocket expense.

f) The Contractor shall be entitled to remuneration at a stand-by rate of 50% of the full tariff rate plus bonus for any portable
salvage equipment reasonably mobilised but not used during the salvage operation provided
(i) It has been mobilised with the prior agreement of the owner of the vessel or its mobilisation was reasonable in the

circumstances of the casualty, or
(ii) It comprises portable salvage equipment normally aboard the tug or craft that would have been reasonably
maobilised had it not already been aboard the tug or craft.

(g) SCOPIC remuneration shall cease to accrue in respect of portable salvage equipment which becomes a commercial total loss
from the date it ceases to be useable plus a reascnable period for demobilisation (if appropriate) PROVIDED that such
SCOPIC remuneration in respect of demobilisation shall only be payable if the commercial total loss arises while it is engaged
in the services and through no fault of the Contractors, their servants, agents or sub-confractors.

DOWNTIME

If a tug or piece of portable salvage equipment breaks down or is damaged without fault on the part of the Contractor, his servants, agents
or sub-contractors and as a direct result of performing the services it should be paid for during the repair while on site at the stand-by rate
of 50% of the tariff rate plus uplift pursuant to sub-clause 5(iv) of the SCOPIC clause.

If a tug or piece of portable salvage equipment breaks down or otherwise becomes inoperable without fault on the part of the Contractor,
his servants, agents or sub-contractors and as a direct result of performing the services and cannct be repaired on site then:

i)

0

(iii)

If it is not used thereafter but remains on site then no SCOPIC remuneration is payable in respect of that tug or piece of
portable salvage equipment from the time of the breakdown.

If it is removed from site, repaired and reasonably returned to the site for use SCOPIC remuneration at the standby rate of
50% of the tariff rate plus bonus pursuant to sub-clause 5(iv) of the SCOPIC clause shall be payable from the breakdown to
the date it is retumed to the site.

If it is removed from the site and not returned SCOPIC remuneration ceases from the breakdown but is, in addition, payable for

the period that it takes to return it directly to base at the stand-by rate of 50% of the taniff rate plus bonus pursuant to sub-
clause 5(iv) of the SCOPIC clause.
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Appendix D — Guidelines for SDRs

GUIDELINES FOR SPECIAL CASUALTY REPRESENTATIVES

1. Introduction

With effect from 1st August 1999 the SCOPIC clause was formally approved for use in
conjunction with Salvage Agresments under Lloyd’s Open Form of Salvage Agreement “No
Cure - No Pay”. Article 14 of the 1989 Salvage Convention provided that salvors could
receive special compensation in certain circumstances where the salved fund was insufficient
to allow them to recover their expenses and a fair rate for tugs and egquipment used in
salvage operations. The SCOPIC clause endorsed this concept but introduced a tariff to
calculate the Salvors' special compensation together with an uplift fixed at 25%. Although
appointed by the Shipowners, the Special Casualty Representative (“SCR") perform his
functions under the SCOPIC clause on behalf of all parties and their insurers. His role is to
monitor the salvage services and liabilities and provide a Final Salvage Report which forms
the basis for the settlement of any claim for SCOPIC remuneration which the salvor might
have against the shipowner. SCR’s are chosen by the shipowner from a Panel {"the SCR
Panel®) the members of which are chosen by a group consisting of representatives of the
International Group of P&l Clubs, the International Salvage Union, the International Union of
Maring Insurers and the International Chamber of Shipping {called the “SCR Commitiee”).
The SCR Commitiee has promulgated the following guidelines to SCR’s to assist them in
performing their function as SCR’s in the collection of evidence, the monitoring of the salvage
operation and compilation of the Final Salvage Report (including the provisional calculation of
SCOPIC remuneration)

2. The SCR’s duty

(a) Appendix B paragraph 2 of SCOPIC states:-

“The Salvage Master shall at all times remain in overall charge of the operation, make
all final decisions as to what he thinks is best and remain responsible for the
operation®.

(b) Appendix B paragraph 2 of SCOPIC states:-

“The primary duty of the SCR shall be the same as the Contractor, namely to use his
best endeavours to assist in the salvage of the vessel and the property thereon and in
so doing to prevent and minimise damage to the environmant”.

{c) The SCR has a duty to report, observe and consult with the Salvage Master and
produce Dissenting Reports {if necessary) and the Final Salvage Report (SCOPIC,
Appendix B, paragraphs 5(d) and {g)).
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{d)

The SCR has a duty, if appropriate, to endorse and in any case to circulate the Daily
Salvage Reports of the Salvage Master o interested parties (see SCOPIC, Appendix
B, paragraph 5{(c){i) and (ii)).

The SCR's Powers

(a)

{b)

{e)

(d)

{e

The SCR is obliged to report, observe and consult with the Salvage Master but not to
attempt to direct the salvage operation.

If the SCR disapproves of the way the salvage operation is being conducted, the type
or number of tugs, men and equipment being used, he should inform the Salvage
Master in writing as soon as possible and, if not satisfied with the Salvage Master's
Daily Salvage Report, publish a dissenting report {see SCOPIC, Appendix B,
Paragraph 5{c}{iii)). However the SCR has no power to direct the Salvage Master to
employ more or less resources in the salvage operation and this decision must

ramain at the Salyao
remain al ing saivag

The SCR similarly cannaot bind the owners of ship or cargo to any particular course of
action. The SCR can contact any interest direct at any time provided all other salved
interests are copied in.

The SCR’'s powers and duties are limited and he should not be held responsible
either civilly or criminally for the acts or omissions of those interested in the salved
property or the salvors in respect of events which led to or followed the incident giving
rise to the salvage services (however see 8 below).

No decision or viewpoint of the SCR is binding on the parties. Obviously they are
influential but if not accepted by one of the parties the final decision is that of the
Arbitrator.

Special Representatives and the SCR

(a)

(b)

The Special Representatives have the right to be informed of all material facts
concerning the salvage operation as the circumstances reasonably allow {SCOPIC,
Appendix C, paragraph 2). A Special Representative is on board solely to
investigate, monitor, ascettain and report on issuss relevant to the Salvage operation
and the assessment of the salvage award to be made under Article 13 of the Salvage
Convention 1989 or SCOPIC remuneration.

The SCR shall co-operate with the Special Representatives and he and shipowners
and salvors shall jointly permit the Special Representatives to have “full access to the
vessel to observe the salvage operation and to inspect such of the ship's documents
as are relevant to the salvage operation”. (SCOPIC, Appendix C, paragraph 1).
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The SCR is obliged to provide any Special Representative with the Salvage Master's
Daily Salvage Reports and any Dissenting Report as soon as possible after he
receives or issues them or the Special Representative is appointed, whichever is the
later (SCOPIC, Appendix C, paragraph 3).

To ease the burden on the Salvage Master the route of communication with the
Salvage Master to which a Special Representative is entitled is through the SCR (if
there is one readily available). This does not prevent the Salvage Master talking to
the Special Representatives should he wish to do so.

It is not the SCR’s function to police the Special Representatives sven if he suspects
the Spetial Representatives are not acting properly within the scope of their powers.
In such circumstances he may notify all parties and it is for the Shipowner to decide
what action should be taken.

{c)

As stated in Paragraphs 2{a) and {b) above the Salvage Master remains in overall
charge of the salvage operation and the SCR {like the Salvage Master) is under a
duty to use his best endeavours to assist in the salvage of the vessel and the
property thereon and in so doing to prevent and minimise damage to the
environment.

By virtue of SCOPIC, Appendix B, paragraph 4, the SCR is entitled:-

* To be kept informed by or on behalf of the Salvage Master or the Principal
Contractor's Representative on site; and

* To be consulted hy the Salvage Master during the operation if circumstances
allow; and
* Once on site the SCR shall be entitled to offer the Salvage Master advice

(which the Salvage Master may or may not accept at his sole discretion).

The Salvage Master's Daily Salvage Report must be given to the SCR and should
include the information in Appendix B, paragraph 5{a). The SCR should check the
accuracy and sufficiency of the Daily Salvage Reports and, if he disagress issue a
Dissenting Report. Any Dissenting Report is to be delivered to the Salvage Master
and the other parties mentioned in SCOPIC, Appendix B, paragraph 5{c){iii) by the
quickest method reasonably available. All Reports should be made in writing if
practicable. The Salvage Master should be encouraged to submit his reports in the
form of Appendix 1 hereto and the SCR should try to complete and append a Costs
Schedule in the form of Appendix 2 hereto to each Daily Salvage Report.

A

113



It is the SCR's duty to obtain sufficient information from the Salvage Master, the
Master of the vessel and others to enable him to calculate SCOPIC remuneration
from the commencement of the salvage services {rather than just from the date on
which SCOPIC was invoked). This should facilitate the assessment {where
necessary) of any discount to be made from the Article 13 Salvage Convention 1989
Salvage Award pursuant to Clause 7 of the SCOPIC clause. The Salvors and the
vessel's Master and Owners should co-operate with the SCR in this exercise and, in
particular, should provide the SCR with copies of all Daily Salvage Reports from the
commencement of the services, photocopies of the Deck Logs of the tugs and other
craft involved in the operation and the casualty itself and any other documents which
the SCR may reasaonably require for this purpose.

6. The SCR’s Final Salvage Report

(a)

SCOPIC, Appendix B, paragraph 5{e) states:-

*As soon as reasonably possible after the salvage services terminate, the SCR shall
issue a report {hereinafter called the "SCR’s Final Salvage Report”) setting out:-

* the facts and circumstances of the casualty and the salvage operation insofar
as they are known to him.

. The tugs, personnel and eguipment employed by the Contractor in
performing the operation.

* A calculation of the SCOPIC remuneration to which the Contractor may be
entitled by virtue of this SCOPIC clause.

The SCR’s Final Salvage Report shall be sent to the owners of the vessel and their
liability insurers and to Lloyd's who shall forthwith distribute it to the Interested
Persons”.

The SCR’s description of the facts and circumstances of the casualty and the salvage
operation should be limited to fact rather than opinion and should confing itself to a
brief description of the situation e.g. the fact that the vessel has broken down, rather
than conjecture as to cause e.g. poor maintenance of the propulsive machinery”.

The Final Salvage Report should also {where a liahility to pay an Article 13 award
might arise) include the SCR's calculation of SCOPIC remuneration from the
commencement of the services for the purposes of assessing any SCOPIC Article 7
discount of the Convention Article 13 award. A liability to pay an Article 13 award
might arise whenever value remains in the salved property on the termination of the

services.

4
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(d) A proforma SCR’s Final Salvage Report may be found in Appendix 3 to these
Guidelines. Proformas may be downloaded from www.lloyds.com/agencysalvage/
scopic.

{e) {i) The SCR's Final Salvage Report should be issued by the SCR as quickly as
possible following the termination of the salvage services. For this reason as
much work as practicable should be carried out by the SCR on his Final
Salvage Report on site.

{ii) If information from the Salvors, their sub-contractors or others is delaying
production of the SCR’s Final Salvage Report the SCR should produce an
Interim Final Salvage Report while awaiting this information stating in the said

report:-

* Such information in Appendix B paragraph 5(g) as he has; and

* That it is only an interim report; and

+ What information is awaited and approximately how much it

represents in financial terms.

(i) The SCR's Final Salvage Report or interim Final Salvage Report should be
issued and sent to the Owners of the vessel, Lloyd's and the Shipowner's
liahility insurers no later than one month after the termination of the salvage
services or sponer if possible.

Unresolved Issues on the calculation of SCOPIC remuneration

If the parties cannot agree as to how SCOPIC remuneration should be calculated in any
particular case, the SCR should publish his report omitting the disputed item({s) with a
footnote dealing with any unresolved issues and leave one or both of the parties to apply to
the Arbitrator for a decision on the point.

Liability Insurance

The SCR shall exercise reasonable care to avoid and minimise injury and damage to himself
or his property while performing his functions on site and neither Lloyd's nor the SCR
Committee nor those interested in the ship, cargo, bunkers or stores or their insurers nor the
salvors can accept any liability in respect of such injury, damage or loss however caused
{with or without the negligence or gross negligence of any party). If any liability does arise or
if he suffers any injury, damage or loss the SCR should bear in mind that it is his
responsibility. He is on site at his own risk.
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It is strongly recommended that the SCR shall have continuing insurance in adeguate
amounts for

{a) Personal injury, accident, death or disabhility.

(b)  Third Party Liability.

(c) Professional Liability.

_6-
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Appendix E — Code of Practice between ISU and International group of P&I clubs

CODE OF PRACTICE BETWEEN INTERNATIONAL SALVAGE UNION
AND INTERNATIONAL GROUP OF P&l CLUBS

Inthe spirit of co-operation, the following Code of Practice is agreed betweenthe International Salvage Union andthe
International Group of P&l Clubsinrelation to all future salvage services to which Article 14 of the 1983 Salvage
Conventionis applicable orunder Lloyd's Formwhere the Special Compensation P&ICIub’s (SCOPIC) Clause hasbeen
invoked by the Contractor.

1 The salvorwill advise the relevant P&l Club atthe commenhcement of the salvage services, or as soon thereafter
asis practicable, ifthey consider thatthereis a possihility of a Special Compensation claim arising.

2. Inthe eventofthe SCR notbeing appointad underthe SCOPIC clause, the P& Club may appointan ohserverto
attendthe salvage andthe salvars agree to keep him and/orthe P&I Club fully informed of the salvage activities
andtheir plans. However, any decision onthe conduct of the salvage services remains with the salvor.

3. The P&l Club, whenreasonably requested by the salvor, willimmediately advise the salvor whetherthe particular
Memberis covered, subject to the Rules of the P&1 Club, for any liability which he may have for Special
Gompensation or SCOPIC Remuneration.

4, TheP&1Clubs confirm that, whilstthey expectto provide securityin the form of a Club Letter eitherin respect of
claims for special compensation {underArticle 14 of the 1989 Salvage Convention) or SCOPIC remuneration
{underthe SCOPIC Clause), as appropriate, itis not automatic. Specificreasonsforrefusalto give securitytothe
Gontractor will be non-payment of calls, breach of warranty rules relating to classification and flag state
requirements orany other breach of the rules allowingthe Club to deny cover. The Clubs will not refuse to give
security solely because the Contractors cannot obtain security in any other way.

5. Inthe eventthat security is required by a port authority or other competent authority for potential P&l liabilitiesin
orderto permitthe shipto enter a port of refuge or ather place of safety, the P&I Clubs confirm that they would be
willingto considerthe provision of such security subjecttothe aforementioned provisosreferredtoin para. 4 above
and subjecttothe reasonableness ofthe demand.

6. The Contractors will accept security for either special compensation or SCOPIC remuneration by way of a P&l
Clubletter of undertaking inthe attached form -*Salvage Guarantee form—I1SU 5”- and they willnotinsistonthe
provision of security atLloyd’s.

7 The P&l Club concerned will reply to any request by the salvors regarding security as quickly as reasonably
possible. Inthe eventthat salvage services are being performed underLloyd’s Formincorporating the SCOPIC
clause, the P&I Club concerned will advise the Contractor within two {2) working days of hisinvokingthe SCOPIC
Clause whetherornotthey will provide security tothe Contractor by way of a Club Letterreferredtoin para. 6 above.

8. Inthe eventthat salvage services are being performed under Lloyd's Formincorporating the SCOPIC clause, the
P&l Clubs will advise the ownetrs of the vessel notto exercise the right to terminate the contract under SCOPIC
Clause 9(ii) without reasonable cause.

9. ltisrecognisedthat anyliability to pay SCOPIC remuneration is a potentialliability of the shipowner and covered
by hisliabilityinsurers subjecttothe Club Rules andterms of entry. Accordingly, in the event of such payment of
SCOPIC remunerationin excess ofthe Article 13 award, neitherthe shipowner not hisliability insuraers will sesk
tomake a claimin General Average against the otherinterests to the common maritime adventure whetherintheir
own name or otherwise and whether directly or by way of recourse orindemnity or in any other mannerwhatsoevet.

10.  The P&l Clubs, if consulted, and the ISU will recommend totheirrespective Members the incorporation of the
SCOPIC clauseinany LOF.

1. TheP&lClubsandthelSU willnot agreeto any variation of the terms, including the tariff rates, ofthe SCOPIC
Clause exceptin accordance with the provisions of the SCOPIC Clause itself, particularly Appendix B.

12.  Thisis a Code of Practice which the|SU and the International Group of P&1 Clubs will recommend totheir
1.8.1999 Members and itis notintended thatit should have anylegal effect.
1.9.2000

1.1.2006
22,6.2005
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Appendix F — LOF Salvage Guarantee

i
=
M )|
y @ )
\_.1-!% >
For a Single Guarantor
GUARANTEE TO THE COUNCIL OF LLOYD'S AND TO THE CONTRACTORS

In connection with a

SALVAGE AGREEMENT ON LLOYD'S FORM

1. Name of Vessel

2. Date of Salvage Agreement (the “Agreement”)
3. Remuneration to which this Salvage*/Special Compensation under Convention Article 14*
Guarantee relates * delate as applicabla

4, Total liability not to exceed

Property to which this guarantes relates {"The Property"):

cohtinue overleaf if necessary

In consideration of the Contractors refraining from arresting the property or taking any other action to secure their
claim under the Agreement against the property WE, the undersigned guarantors

Name and Addresses
of Guarantor

hereby guarantee the due payment of all sums payable by the owners of the property {"the owners”) to the Council

of Lloyd's {"the Gouncil”) and/or the Contractors in accordance with any arbitration award or appeal award made

pursuant to the Agreement, any setlement agreement made between the owners and the Gontractors relating to

the claim or which may otherwise be due from the owners under the Agreement.

Provided always that our total liability hereunder inclusive of any liability for costs expenses and interest shall in no

event exceed in aggregrate the amount stated in box 4 above.

Subject as aforesaid we also agree that:

1 we shall pay on demand all sums so payable as if we were the principal debtor and a letter of demand signed by
any person authorised by the Council specifying the sums to be paid shall be condlusive evidence of the sums so
payable by the owners;

N

payment will be effected in the currency or currencies in which the owners obligations ought to have been or
ought to be discharged,;

3 insurance has been effected in accordance with the Council’'s requirements indemnifying the Council and/or the
Contractors against any failure on our part to perform our obligations hereunder and that as soon as possible we
shall provide to the Salvage Arbitration Branch at Lloyd’s the duly stamped policy or other instrument issued;

this guarantee shall not be affected hy any time or other indulgence given to the owners;

in the event that the total of the sums payable by the owners as aforesaid exceeds the limit stated in box 4 any
sum paid by us hereunder shall first be appropriated to discharge the owners liabilities to the Council in respect
of fees and expenses including any interest due thereon;

this guarantee may be enforced in the name of The Corporation of Lloyd's or the Contractors or in their joint names.

[ I

~ @

this guarantee shall be governed by and construed according to English law and the courts of England shall have
exclusive jurisdiction to adjudicate on any and all claims directly or indirectly relating to this guarantee.

1.2.1924 3.10.1925 12.4.1350 23.2.1972
5.8.1980 1.1.1985 1.9.2000 iierssssserssss s snrresaEsaasiesEEEssiiERasRss IRRRREREEtnnn
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Appendix G - Salvage Guarantee Form ISU 5

To:

SALVAGE GUARANTEE FORM ISU 5
{SCOPIC REMUNERATION)

Dear Sirs,

LR
120601

Lluyd’s Form of Salvage Agreement incorporating the

SCOPIC Clause dated..........ccoevnvennene (the “LOF™)

In consideration of, and upon condition that, you refrain from arresting or otherwise detaining
the “ .o " or any othcr ship or property in the same boncficial or associated
ownership or management in conneclion with your claim for SCOPIC remuneration lor
services rendered to the ... .. " under the terms of the LOF, we hereby
undertake to pay to you on demand any liability on the part of the owners for SCOPIC
rermuneration, to the extent that 1t exceeds any actual or potential Artiele 13 award, together
with interest and costs in relation thereto, which may be due to you whether by final
unappealable award or judgement or by written agresement between you, the undersigned and

u "

the owners of the v, ™ .

Any monies paid by the undersigned hereunder shall be deemed to have been paid by the
undersigned as surety for the party or parties hereby guaranteed, provided that, not
withstanding anything herginbefors contained, the liability of the undersigned as between the
undersigned on the one hand and you on the other hand shall be that of principal debtor, and
the undersigned shall not be released by time being given or other indulgence shown to the
party or parties hereby guaranteed or by any other act, matter or thing whereby the

undersigned, if Tiable as a surety only, would or might have been released.

This undertaking shall be governed by and construed in accordance with English law and we
undertake, when called upon to do so, to give irrevocable instructions to Fnglish solicitors to

aceept scrvice of proccodings issucd by you against us in relation to this undertaking.

Provided always that our liability hersunder shall not in any circumstances exceed (including

interest and costsy the sum of USS.................

SEE OVER FOR NOTES ON COMPLETION OF THIS GUARANTEE FORM
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